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IN THE 

DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 
Civil Division 
E. BRADLEY CLAY 
* 1404 Tuckerman St, N. W. 

Washington, D. C. 

Plaintiff 

vs. 

CHESAPEAKE & POTOMAC TELEPHONE CO., 

a corporation 
725 - 13th St, N. W. 

Washington, D. C. 

Defendant 

Civil Action No. 1114-48 

Amended Complaint for Damages 

(Count I—Negligent Breach of Contract with Total 
Disregard of Plaintiff’s Rights. 

Count II—Negligence—Breach of Duty to Render 
Telephone Service.) 

Count 1 

1. This is an action for damages for negligent breach 
of contract in total disregard of Plaintiff’s rights. The 
amount claimed is in excess of Three Thousand Dollars 
and this Court has jurisdiction thereof under D. C. Code 
1940 Title 11, Sec. 306. 

2. The Plaintiff is a citizen of the United States, a 
resident of the District of Columbia, and brings this suit 
in his own right 

3. The Defendant is a public service corporation en¬ 
gaged in the telephone business and operating under an 
exclusive franchise in the District of Columbia. 




4. The Plaintiff is and has been continuously for a' 
number of years engaged in the orchestra business; that 
is to say, the business of furnishing for agreed fees or¬ 
chestras to supply music for various affairs, such as 
dances, weddings and the like. 

5. In connection with Plaintiffs said business, he con¬ 
tracted with and paid Defendant for two telephones and 
service incident thereto, one of which was used exclu¬ 
sively as a business telephone and the other principally 

as a private or residential telephone. The number 
304 of the former is listed in the current telephone 
directory published by Defendant for the District 
of Columbia as Georgia 6012, and the latter as Taylor 
1381. 

6. Plaintiff also contracted with and paid and still 
pays Defendant for an advertisement in the classified 
section of said telephone directory, which among other 
things announces in bold type and in an outstandingly 
noticeable and conspicuous fashion that Plaintiffs day 
telephone number is Georgia 6012. 

7. Plaintiff has spent large sums of money and much 
time and effort in advertising Georgia 6012 as the prin¬ 
cipal telephone number through which he could be reached, 
and it was through calls coming to Plaintiff over this 
number that about all of Plaintiff’s business was secured. 

8. Both of said telephones were located in Plaintiff’s 
home at 1404 Tuckerman Street, Northwest, until on or 
about July 17, 1947, and until then Plaintiff’s wife was 
unemployed and at home during the day where she an¬ 
swered the telephones and arranged engagements for 
Plaintiff’s orchestras. 

9. On or about said July 17, 1947, Plaintiff’s wife se¬ 
cured outside employment during Jthe day and shortly 
prior thereto and in anticipation thereof Plaintiff (acting 
through his wife) called Defendant’s business office, Met¬ 
ropolitan 9900, pursuant to instructions contained in De¬ 
fendant’s telephone directory, and discussed with Defend- 








ant’s representative who handled the call on behalf of 
Defendant removal of the phone numbered Georgia 6012 
from Plaintiff’s home on Tnckerman Street to the down¬ 
town office where Plaintiff’s wife is employed. 

10. Plaintiff explained the situation as shown above 
and* that Plaintiff wished to have the phone numbered 
Georgia 6012 removed from his home to said office and 
Defendant’s said representative offered to remove 
305 said phone numbered Georgia 6012 and in lieu 
thereof to install a new telephone in said office with 
a National number rather than a Georgia number, and to 
thereafter and until publication of a new telephone direc¬ 
tory refer all calls made to Georgia 6012 to said new 
telephone. 

1L This offer of Defendant was accepted by Plaintiff 
and shortly thereafter Defendant did remove the tele¬ 
phone numbered Georgia 6012 and did install said new 
phone as agreed and Plaintiff paid Defendant for effect¬ 
ing the transfer of phones, and has ever since paid De¬ 
fendant for use of and service on said new telephpne and 
for the advertisement in the classified section of the tele¬ 
phone directory mentioned, in Paragraph 6 above. 

12. Until the early part of December, 1947 numerous 
calls were received on the newly-installed phone and a 
number of engagements were made for Plaintiff’s orches¬ 
tras which were filled at a substantial profit to Plaintiff. 
Plaintiff therefore believes and avers that until then De¬ 
fendant did refer all calls made to Georgia 6012 to the 
newly-installed telephone numbered National 3257, as 
promised and agreed. 

13. Shortly thereafter, however, calls ceased to come 
in over said new telephone and Plaintiff’s business was 
so reduced that by January 1, 1948, Plaintiff was prac¬ 
tically without any future engagements and during the 
month of January, 1948, Plaintiff received not one single 
call over said new telephone and played not one single 
engagement 




14. Plaintiff had enjoyed an excellent and profitable 
business for the same month of the year before and for 
the entire year 1947, and therefore became increasingly 
worried and anxious concerning this sudden and complete 
absence of telephone calls and its resultant loss of busi¬ 
ness. 

15. Finally, in the early part of February, 1948, Plain¬ 
tiff discovered that the Defendant, contrary to its agree¬ 
ment with Plaintiff, was not and for quite some 

305 time prior thereto had not been referring calls 
made on Georgia 6012 to Plaintiff’s new telephone, 
National 3257; but on the contrary, in violation of De¬ 
fendant’s said promise and agreement, Defendant had 
more than a month previously ceased to refer said calls 
as promised and had assigned the number Georgia 6012 
to another subscriber to whom all calls on that number 
had been and were then going direct, and who had been 
replying to inquiries for Plaintiff that he was not there 
anymore, and otherwise discouraging inquirers for Plain- 


16. Plaintiff then, about February 11, 1948, notified 
Defendant of his said discovery of the failure of De¬ 
fendant to furnish the telephone service as agreed and of 
Plaintiff’s serious, perhaps irreparable damage resulting 
from Defendant’s negligence, and requested that Defend¬ 
ant resume the service of referring calls as agreed as 
promptly as possible in order that Plaintiff’s damages 
might became no greater. 

17. Defendant then admitted its negligence in failing 
to furnish the service of referring calls as agreed and 
promised and assured Plaintiff that henceforth, until pub¬ 
lication of a new directory, which has not yet been pub¬ 
lished, all calls made on Georgia 6012 would be put on a 
“split reference”, and those for Plaintiff would be re¬ 
ferred to Plaintiff’s new phone. National 3257. Plaintiff 
continued to pay for the use of and service on the phone 
National 3257 and for the said advertisement in the clas¬ 
sified section of Defendant’s telephone book. 



■r: 


- • ••■ . 1 - " 1 



6 

18. Thereafter, Plaintiff again noticed that calls were 
not coining in, and on or abont February 27, 1948, dis¬ 
covered that Defendant again and in violation of its 
latest promises and assurances was not referring calls 
for Plaintiff on Georgia 6012 to Plaintiff but that they 
were going direct to the other subscriber exactly as 
before Plaintiff first notified Defendant of the situation 
as above set forth. 

19. Plaintiff thereupon again contacted Defendant and 
notified Defendant of this latest discovery, and Defendant 
again promised and assured Plaintiff that the telephone 
number Georgia 6012 would be put on a “split reference” 
and calls for Plaintiff made thereon would be referred 

to Plaintiff’s new number, National 3257. 

20. Plaintiff’s business and good will has been 
built up over the years and prior to the negligence 
and acts and dereliction of Defendant in failing to refer 
said telephone calls as agreed, in total disregard of Plain¬ 
tiff’s rights, was very valuable and profitable, but as re¬ 
sult of Defendant’s negligence in failing to refer said 
telephone calls as promised and agreed in total disregard 
of Plaintiff’s rights as above set forth, Plaintiff has lost 
much profitable business and many valuable contacts, and 
Plaintiff believes and therefore avers that Plaintiff’s val¬ 
uable and profitable business has for all intents and pur¬ 
poses been completely destroyed, and that it will be im¬ 
possible for Plaintiff to rebuild his business to its former 
state save by extensive advertising over a considerable 
time and at great inconvenience, cost and expense. Plain¬ 
tiff has as result of Defendant’s said negligence in total 
disregard of Plaintiff’s rights also suffered and will in 
the future suffer loss of profits, annoyance, inconveni¬ 
ence, loss of time, discomfort, and great mental anguish, 
and will be forced to spend in the future large sums to 
rebuild his business. 

■WHEREFORE, Plaintiff brings this suit and claims 
compensatory damages of Twenty-five Thousand Dollars 



($25,000.00) and exemplary damages in the amount of 
Twenty-five Thousand Dollars ($25,000.00). 


Count II 


1. This is an action for damages for negligence of 
Defendant in total disregard of Plaintiff’s rights. The 
amount claimed is in excess of Three Thousand Dollars 
and this Court has jurisdiction thereof under D. C. Code 
1940 Title 11, Sec. 306. 

2. The Plaintiff is a citizen of the United States, a 
resident of the District of Columbia, and brings this suit 
in his own right. 

3. The Defendant is a public service corporation en¬ 
gaged in the telephone business and operating under an 

exclusive franchise in the District of Columbia. 

308 4. The Plaintiff is and has been continuously 

for a number of years engaged in the orchestra 
business; that is to say, the business of furnishing for 
agreed fees orchestras to supply music for various af¬ 
fairs, such as dances, weddings and the like. 

5. In connection with Plaintiff’s said business, he 
subscribed and paid Defendant for two telephones, one 
of which was used exclusively as a business telephone 
and the other of which was used as a private or residen¬ 
tial telephone. The number of the former is listed in the 
current telephone directory published by the Defendant 
for the District of Columbia as Georgia 6012, and the 
latter as Taylor 1381. 

6. Plaintiff also contracted with and paid and still 
pays defendant for an advertisement in the classified sec¬ 
tion of said telephone directory, advertising Plaintiff’s 
orchestras, which among other things announces in bold 
type and in an outstandingly noticeable and conspicuous 
fashion that Plaintiff’s day telephone number for Plain¬ 
tiff’s orchestras is Georgia 6012. 

7. Plaintiff has spent large sums of money and much 
time and effort in advertising Georgia 6012 as the prin- 



cipal telephone number through which his orchestras could 
be reached, and it was through calls coming to Plaintiff 
over this telephone number that about all of Plaintiff’s 
orchestra business was secured. 

8. Both of said telephones were located in Plaintiff’s 
home at 1404 Tuckerman Street, Northwest, until on or 
about July 17, 1947, and until then Plaintiff’s wife was 
unemployed and at home during the day where she an¬ 
swered the telephones and arranged engagements for 
Plaintiff’s orchestras. 

9. On or about said July 17, 1947, Plaintiff’s wife 
secured outside employment during the day and shortly 
prior thereto and in anticipation thereof, the Plaintiff 
(acting through his wife) telephoned the Defendant by 
dialing Metropolitan 9900 as per instructions contained 
in Defendant’s telephone directory, to discuss removing 

the telephone numbered Georgia 6012 from Plain- 
309 tiff’s home on Tuckerman Street to the office where 
his wife is employed. 

10. Plaintiff explained the situation as shown above 
and that Plaintiff wished to have the phone numbered 
Georgia 6012 removed from his home to said office and 
Defendant’s said representative offered to remove said 
phone numbered Georgia 6012 and in lieu thereof to in¬ 
stall a new telephone in said office with a National num¬ 
ber rather than a Georgia number, and to thereafter and 
until publication of a new telephone directory refer all 
calls made to Georgia 6012 to said new telephone. 

11. This offer of Defendant was accepted by Plaintiff 
and shortly thereafter Defendant did remove the tele¬ 
phone numbered Georgia 6012 and did install said new 
phone as agreed and Plaintiff paid Defendant for effect¬ 
ing the transfer of phones, and has ever since paid De¬ 
fendant for use of and service on said new telephone and 
for the advertisement in the classified section of the tele¬ 
phone directory mentioned in Paragraph 6 above, by 
reason whereof it became and was the duty of the Defend- 





ant to refer said calls to Georgia 6012 to the new phone 
numbered National 3257. 

12. Until the early part of December, 1947, numerous 
calls were received on the newly installed phone and a 
number of engagements were made for Plaintiff’s orches¬ 
tras which were filled at a substantial profit to Plaintiff. 
Plaintiff therefore believes and avers that until then De¬ 
fendant did refer all calls made to Georgia 6012 to the 
newly installed telephone numbered National 3257 in ac¬ 
cordance with Defendant’s duty to Plaintiff. 

13. Shortly thereafter, however, calls ceased to come 
in over said new telephone and Plaintiff’s business was 
so reduced that by January 1, 1948, Plaintiff was practi¬ 
cally without any future engagements and during the 
month of January, 1948, Plaintiff received not one single 
call over said new telephone and played not one single 
engagement 

14. Plaintiff had enjoyed an excellent and profitable 
business for the same month of the year before and for 
the entire year 1947, and therefore became increasingly 
worried and anxious concerning this sudden and complete 
absence of telephone calls and its resultant loss of busi- 


310 15. Finally, in the early part of February, 1948, 

Plaintiff discovered that the Defendant, in viola¬ 
tion of its duty to Plaintiff, was not and for quite some 
time prior thereto had not been referring calls made on 
Georgia 6012 to Plaintiff’s new telephone, National 3257; 
but on the contrary, in violation of Defendant’s said duty, 
Defendant had more than a month previously ceased to 
refer said calls as promised, and had assigned the number 
Georgia 6012 to another subscriber to whom all calls on 
that number had been and were then going direct, and 
who had been replying to inquiries for Plaintiff that he 
was not there anymore, and otherwise discouraging in¬ 
quirers for Plaintiff. 
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16. Plainti ff then, abont February 11, 1948, notified 
Defendant of his said discovery of the failure of Defend¬ 
ant to furnish the telephone service as agreed and of 
Plaintiff’s serious, perhaps irreparable damage resulting 
from Defendant’s negligence, and requested that Defend¬ 
ant resume the service of referring calls as agreed as 
promptly as possible in order that. Plaintiff’s damages 
might become no greater. 

17. Defendant then admitted its negligence in failing 
to furnish the service of referring calls as agreed and 
promised and assured Plaintiff that henceforth, until pub¬ 
lication of a new directory, which has not yet been pub¬ 
lished, all calls made on Georgia 6012 would be put on a 
“split reference”, and those for Plaintiff would be re¬ 
ferred to Plaintiff’s new phone, National 3257. Plaintiff 
continued to pay for the use of and service on the phone 
National 3257 and for the said advertisement in the clas¬ 
sified section of Defendant’s telephone book. 

18. Thereafter, Plaintiff again noticed that calls were 
not coming in, and on or about February 27, 1948, dis¬ 
covered that Defendant again and in violation of its latest 
promises and assurances and its duty to Plaintiff was 
not referring calls for plaintiff on Georgia 6012 to Plain¬ 
tiff but that they were going direct to the other sub¬ 
scriber exactly as before Plaintiff first notified Defendant 

of the situation as above set forth. 

311 19. Plaintiff thereupon again contacted Defend¬ 

ant and notified Defendant of this latest discovery, 
and Defendant again promised and assured Plaintiff that 
the telephone number Georgia 6012 would be put on a. 
“split reference” and calls for Plaintiff made thereon 
would be referred to Plaintiff’s new number, National 
3257. 

20. Plaintiff’s business and good will has been built 
up over the years and prior to the negligence and acts 
and dereliction of Defendant in total disregard of the 
duty owed to the Plaintiff was very valuable and profit- 



able, but as result of Defendant’s negligence in violating 
the duty owed the Plaintiff, in total disregard of Plain¬ 
tiff’s rights as above set forth, Plaintiff has lost much 
profitable business and many valuable contacts, and Plain¬ 
tiff believes and therefore avers that Plaintiff’s valuable 
and profitable business has for all intents and purposes 
been completely destroyed, and that it will be impossible 
for Plaintiff to rebuild his business to its former state 
save by extensive advertising over a considerable time 
and at great inconvenience, cost and expense. Plaintiff 
has as result of Defendant’s said negligence in total dis¬ 
regard of Plaintiff’s rights also suffered and will in the 
future suffer loss of profits, annoyance, inconvenience, 
hjss of time, disco mfort, and great mental ang uish, and 
w3i be forced to spend in the future large sums to~rebmld 
his business. 

WHEREFORE, Plaintiff brings this suit and claims 
compensatory damages of Twenty-five Thousand Dollars 
($25,000.00) and exemplary damages in the amount of 
Twenty-five Thousand Dollars ($25,000.00). 

/s/ E. Bradley Clay By RMD 
E. Bradley Clay, Plaintiff 


Answer of Defendant to the Amended Complaint 
Answer to Count I 
First Defense 

The amended complaint fails to state a claim against 
the defendant upon which relief can be granted. 


Second Defense 

The arrangement for gratuitously referring telephone 
calls, for which p laintiff paid nothing, did not create any 
contractual relations, obligations or duties. At all times 





involved in this suit, defendant’s tariffs on file with the 
Public Utilities Commission have limited the scope of the 
contracts for telephone service made between defendant 
and its subscribers to the applicable telephone service 
provided for from time to time in defendant’s lawfully 
filed tariffs. At no time involved in this suit did de¬ 
fendant’s tariffs make any provision with respect to re¬ 
ferral of calls. No authority existed for incurring con¬ 
tractual obligations in connection with the gratuitous ac¬ 
commodation of referring telephone calls. 


314 Third Defense 

Even if made, the oral promise, here sued on, to 
refer calls as alleged in paragraph 10 of the amended 
complaint, is not supported by consideration. Nothing 
was bargained for in 'exchange for said oral promise. 
Being outside the scope of the telephone service provided 
for in defendant’s tariffs and being outside the scope of 
telephone service covered by defendant’s contracts with 
its subscribers, as shown in the “Second Defense” here¬ 
inbefore stated, said oral promise never became a part 
of plaintiff’s business telephone contract with defendant 
for “Telephone Service” which is attached hereto and 
made a part hereof as Exhibit A. Referral of plaintiff’s 
calls was a gratuitous accommodation and was not a 
“service” within the meaning of that word as used in 
Exhibit A and in defendant’s tariffs. 


Fourth Defense 

Defendant’s regulations, to which plaintiff’s applica¬ 
tion for telephone service. Exhibit A, was made expressly 
subject, exempts defendant from assumption of any lia¬ 
bility under arrangements with subscribers to refer calls. 
Referring calls consists of advising calling parties of the 
telephone number at which the subscriber may be reached. 
With respect to making arrangements to so advise calling 







parties, one of defendant’s regulations in force at all 
times involved in this suit, provided in part: . : - 

In view of the possibilities of errors, ar 
rangements • # • for advising calling parties of the tele -: 
phone number of a station at which the subscriber may 
be reached, are made with the understanding that the 
subscriber assumes all risks in connection therewith and 
that no liability shall attach to the Company by reason of 
failure to complete a particular call.” 


Fifth Defense 

As an affirmative defense to the part of plaintiff’s claim 
for loss of prospective benefits from his advertisement 
displaying the number Georgia 6012 in the dassi- 
315 fied section of defendant’s telephone directory, de¬ 
fendant states that said advertisement was pub¬ 
lished in said classified section pnsuant to a written con¬ 
tract, attached hereto and made a part hereof as Exhibit 
B, and that by the provisions of said contract plaintiff 
agreed to hold defendant “harmless from any and all 
claims in any manner resulting from said advertising.” 


Sixth Defense 

1. Answering paragraph 1 of the amended complaint, 
defendant admits the allegation as to the amount claimed 
being in excess of three thousand dollars as well as the 
allegation that this Court has jurisdiction. 

Defendant denies each and every part of the allegation 
as to negligent breach of contract in total disregard o ' 
plaintiff’s rights, but to the contrary defendant state: 
that no cause of action is stated either for breach of con¬ 
tract, negligence, or disregard of any right of plaintiff. 

2, 3. The allegations of paragraphs 2 and 3 are ad¬ 
mitted. 

4. Defendant is without knowledge or information suf¬ 
ficient to form a belief as to the truth of the allegations 
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in paragraph 4, and therefore if material calls for strict 
proof. 

5. Defendant is without knowledge or information suf¬ 
ficient to form a belief as to the truth of the allegation 
in paragraph 5 regarding in what connection plaintiff 
obtained and used the two telephones/ and therefore if 
material calls for strict proof. 

Defendant admits the allegation that plaintiff contracted 
and paid for the two telephones and service incident 
thereto as well as the allegation that the number of one 
of the telephones is listed in the current telephone direc¬ 
tory as Taylor 138L 

Defendant denies the allegation that said other tele¬ 
phone of plaintiff is listed in the current directory as 
Georgia 6012. 

6. Defendant admits the allegation in paragraph 6 as 
to plaintiff’s contracting and paying for an advertisement 
in the classified section of said telephone directory. 

Defendant denies the allegation in paragraph 6 that said 
advertisement announces the number Georgia 6012. 
316 7. Defendant is without knowledge or informa¬ 

tion sufficient to form a belief as to the truth of the 
allegations in paragraph 7, and therefore if material calls 
for strict proof. 

8. Defendant denies the allegation in paragraph 8 that 
two telephones contracted for by plaintiff were located in 
plaintiff’s home until on or about July 17, 1947, but to 
the contrary states that although two telephones were lo¬ 
cated in plaintiff’s home until that date only the business 
telephone, then listed as Georgia 6012, had been con¬ 
tracted for by plaintiff, and that the other telephone, 
Taylor 1381, was and remained contracted for in the name 
of Mrs. Betty Sells until on or about November 21, 1947, 
when plaintiff superceded her as the subscriber and con¬ 
tracted with defendant for said telephone. 

Further answering paragraph 8, defendant is without 
knowledge or information sufficient to form a belief as 
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to the truth of the remaining allegations, and therefore 
if material calls for strict proof. 

9. The allegations of paragraph 9 are admitted. 

10. Defendant admits the allegation in paragraph 10 
as to the making of arrangements for transferring the loca¬ 
tion and changing the number of plaintiff’s business tele¬ 
phone. Defendant states that under its tariffs the right 
is reserved to change any subscriber’s telephone number. 

Further answering paragraph 10, defendant is without 
knowledge or information sufficient to form a belief as 
to the truth of the remaining allegation that defendant’s 
representative offered to refer calls, and therefore if ma¬ 
terial calls for strict proof. 

11. Defendant is without knowledge or information 
sufficient to form a belief as to the truth of the allega¬ 
tion in paragraph 11 that plaintiff accepted “this offer”, 
and therefore if material calls for strict proof. Defend¬ 
ant admits the allegation as to removing the old telephone 
and installing the new telephone and states that such re¬ 
moval and installation were done at the order and request 
of plaintiff. Defendant denies the allegation that plaintiff 
paid for the transfer, but to the contrary defendant states 

that the only charge applicable and the only amount 
317 paid was the charge for installation of the new tele¬ 
phone and that said charge did not constitute con¬ 
sideration for any other act or arrangement than said in¬ 
stallation. Defendant admits the allegation as to paying 
ever since for the new telephone and plaintiff’s classified 
advertising and defendant further states that none of such 
payments either constituted consideration, for or had any¬ 
thing to do with the gratuitous accommodation of refer¬ 
ring telephone calls, regarding which no contractual rela¬ 
tionship was created. 

12. Defendant is without knowledge or information 
sufficient to form a belief as to the truth of the allega¬ 
tions in paragraph 12 and therefore if material calls for 
strict proof. 




13, 14. Defendant is without knowledge or informa¬ 
tion sufficient to form a belief as to the truth of the alle¬ 
gations in paragraphs 13 and 14 and therefore if ma¬ 
terial calls for strict proof. 

15. Defendant admits the allegation in paragraph 15 
that more than a month prior to early February, 1948, 
defendant assigned the number Georgia 6012 to another 
subscriber, as well as the allegation that calls made on 
Georgia 6012 for some time subsequent to such assign¬ 
ment went direct to the new subscriber without referral 
of them to plaintiff. Defendant states that neither the 
assignment of the number Georgia 6012 to a new sub¬ 
scriber nor the ommission of referral of calls to plaintiff 
nor any other acts or omissions of defendant were in vio¬ 
lation of any obligation or duty owed to plaintiff. 

Defendant is without knowledge or information suffi¬ 
cient to form a belief as to the truth of the remaining 
two allegations in paragraph 15 the one concerning de¬ 
fendant’s acts being contrary and in violation of a prom¬ 
ise and agreement and the other regarding the new sub¬ 
scriber’s replies to calls for plaintiff on her Georgia 6012 
number, and therefore if material calls for strict proof 
of both allegations. 

16. Defendant denies the allegations in paragraph 
16. 

318 17. Defendant admits the allegation in paragraph 

17 as to promising to put Georgia 6012 calls on a 
“split reference” as well as the allegation regarding 
plaintiff’s payments to defendant. Defendant states that 
none of such payments either constituted consideration 
for or had any thing to do with the gratuitous accommo¬ 
dations of “split reference” and referral of calls, regard¬ 
ing which no contractual relations were created. 

Defendant denies each and every other allegation in 
paragraph 17. 

18. Defendant is without knowledge or information 
sufficient to form a belief as to the truth of the allegation 
in paragraph 18 that plaintiff again noticed calls were 



not coining in, and therefore if material calls for strict 
proof. 

Defendant admits the remaining allegations of para¬ 
graph 18. 

19. Defendant denies the allegation in paragraph 19 
that plaintiff contacted defendant, but to the contrary 
states that plaintiff’s attorney did the contacting. 

The remaining allegations in paragraph 19 are ad¬ 
mitted. 

20. Defendant denies each and every allegation in 
paragraph 20. 

WHEREFORE, defendant having fully answered count 
I of the amended complaint prays that the same may be 
dismissed with costs to defendant 


Answer to Count II 

First, Second, Third, Fourth and Fifth Defenses 

Defendant incorporates by reference, as the first, sec¬ 
ond, third, fourth and fifth defenses to count n of the 
amended complaint, the identical numbered defenses in 
defendant’s answer to count I of the amended complaint 


Sixth Defense 

Plaintiff, after requesting and obtaining the transfer of 
his business telephone to a new location in a different 
exchange area which made necessary a change in the 
number of his telephone, was guilty of contributory negli¬ 
gence in failing to take reasonable steps to make 
319 known that his business telephone number had been 
changed from Georgia 6012 to National 3257 and 
in failing to make known that said new National number 
could be obtained from the information operator until a 
new telephone directory was published. Said negligence 
of plaintiff was a contributing cause to the failures, if 
any, to contact plaintiff arising out of the change in 
number of plaintiff’s business telephone. 
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Seventh Defense 

L Answering paragraph 1 of count II, defendant ad¬ 
mits the allegation as to the amount claimed being in excess 
of three thousand dollars as well as the allegation that 
this Court has jurisdiction. 

Defendant denies each and every part of the allegation 
as to negligence of defendant in total disregard of plain¬ 
tiff’s rights, but to the contrary defendant states that 
count II does not set forth an action for negligence or 
disregard of any right of plaintiff. 

2 to 10, inclusive. In answer to paragraphs 2 to 10, 
inclusive, defendant adopts by reference paragraphs 2 to 
10, inclusive of the sixth defense of defendant’s answer 
to count I of the amended complaint 

11. In answer to paragraph 11, defendant adopts by 
reference paragraph 11 of the sixth defense of defend¬ 
ant’s answer to count I of the amended complaint 

Further answering paragraph 11, defendant denies the 
new allegation as to the existence of a duty on defend¬ 
ant’s part to refer calls on Georgia 6012 to the new num-. 
ber, National 3257, but to the contrary defendant states 
it neither was nor ever became under any duty or obli¬ 
gation to refer calls. 

12. Defendant denies the allegation in paragraph 12 
as to defendant’s duty to plaintiff. 

Defendant is without knowledge or information suffi¬ 
cient to form a belief as to the truth of the remaining al¬ 
legations in paragraph 12 and therefore if material calls 
for strict proof. 

13 to 17, inclusive. In answer to paragraphs 13 to 17, 
inclusive, defendant adopts by reference paragraphs 13 
to 17, inclusive of the sixth defense of defendant’s answer 
to count I of the amended complaint 
320 18. In answer to paragraph 18, defendant adopts 

by reference paragraph 18 of the sixth defense of 
defendant’s answer to count I of the amended complaint 
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Furthering answering paragraph 18, defendant denies 
each and every part of the allegation as to the existence 
of a duty on defendant’s part to plaintiff and violation 
of that duty. - , 

19, 20. In answer to paragraphs 19 and 20, defendant 
adopts by reference paragraphs 19 and 20 of the sixth 
defense of defendant’s answer to count I of the amended 
complaint. 

WHEREFORE, defendant having fully answered count 
It of the amended complaint prays that the same be dis¬ 
missed with costs to defendant. 

/s/ Karl Michelet 
Karl Michelet 
1118 National Press Bldg., 
Washington 4, D. C. 

Attorney for Defendant 
• • • • 

332 Filed Nov 17 1950 Harry M. Hull, Clerk 

Instruction No. 1 

The hasdirqfrts thft j nr 7 tn rfttnrn a verdict for 

the Plaintiff. 

Granted. 

Instruction No. 2 

If your verdict is for the Plaintiff, it should be in such 
sum as, under all the circumstances of the case, may be 
fair and reasonable compensation for the damage suf¬ 
fered by Plaintiff. 

In computing Plaintiff’s damages you may consider 
whether or not the telephone service contracted for by 
Plaintiff was an indispensable adjunct to Plaintiff’s busi¬ 
ness and whether or not Plaintiff suffered inevitable in¬ 
convenience,, annoyance and loss by reason of Defendant’s 
acts in failing to refer calls to Plaintiff, and in failing to 
continue the split reference service after instituting same. 








In addition to the compensatory damages, if any yon 
find, you may award Plaintiff punitive damages in such 
sums as you deem proper, if you find from a fair pre¬ 
ponderance of all the evidence in the case that defendant 
acted with a reckless disregard of the rights of the 
Plaintiff. 

Granted. 

333 Filed Nov 17 1950 Harry M. Hull, Clerk 

Defendant's Prayer No. 1 

The Court instructs the jury to return a verdict for 
the defendant. 

Denied. 

334 Filed Nov 17 1950 Harry M. Hull, Clerk 


Defendants Prayer No. 2 

The Court instructs the jury that as a 'matter of law, 
upon the evidence in this case, the pl a intiff can recover 
of the defendant only nominal damages for breach of 
contract. 

By “nominal damages” is meant some small sum such 
as one dollar. 


Dented. 


Defendant's Prayer No. 3 

If you find that the plaintiff has not proved by a pre¬ 
ponderance of the evidence that he suffered any actual 
damage as the result of the two periods of interruption 
of reference service, the Court instructs you to return a 
verdict for the defendant. 

By “actual damages” are meant those arising if de- 





fendant’s conduct has caused a loss measurable in money; 
the universal and cardinal principle being that the person 
injured shall receive compensation commensurate with his 
loss and no more. 


Denied. 


336 Filed Nov 17 1950 Harry M. Hull, Clerk 


Defendant’s Prayer No. 4 

If you find that the plaintiff has not proved by a pre¬ 
ponderance of the evidence that he lost some orchestra 
business as the result of the two periods of interruption 
of reference service, or if you find that the evidence as to 
whether or not he so lost orchestra business is uncertain, 
conjectural, or speculative, then the Court instructs you 
to return a verdict for the defendant 


Defendant’s Prayer No. 5 

Even though you find that the plaintiff suffered loss of 
orchestra business by reason of the defendants conduct, 
you must consider further whether or not the plaintiff 
would have made profits thereon. 

If on the evidence it is uncertain that there would have 
been any profits or if the evidence as to profits is so con¬ 
tingent, conjectural or speculative that the amount thereof 
cannot be reasonably estimated, then the plaintiff can re¬ 
cover of defendant nothing more than nominal damages. 

The plaintiff is entitled to recover for lost profits only 
if the evidence shows with reasonable certainty that there 
would have been profits and also shows a reasonable basis 
for estimating the amount. 










1 
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338 Filed Nov 17 1950 Harry M. Hall, Clerk 

Defendant’s Prayer No. 6 

If yoa find that the plaintiff has suffered losses caused 
in part by defendant’s conduct, and in part by causes for 
which the defendant is not responsible, and the evidence 
does not contain any reasonable basis for estimating the 
extent of the part caused by defendant so that the 
amount chargeable to the defendant is wholly uncertain, 
speculative and conjectural, then there can be no verdict 
for the plaintiff in excess of nominal damages. 

Although the amount of damage chargeable to defend¬ 
ant need not be capable of mathematical computation, the 
law does require that there be a basis in the evidence for 
a reasoned conclusion as to the amount so chargeable. In 
the absence of any reasonable basis for estimating the 
amount, the plaintiff can recover nothing more than nomi¬ 
nal damages. The jury may not render a verdict based 
on speculation or guess work. 

Denied. 

339 Filed Nov 17 1950 Harry M. Hull, Clerk 

Defendant’s Prayer No. 7 

Even though you are satisfied that the plaintiff has 
suffered some loss of orchestra business as the result of 
defendant’s conduct, if you find that there is no reason¬ 
able basis in the evidence for approximating the amount 
of damage therefrom, then your verdict shall not exceed 
some trivial sum for nominal damage such as one dollar. 

Denied. 

340 Filed Nov 17 1950 Harry M. Hull, Clerk 

Verdict and Judgment 

This cause having come on for hearing on the 15th 
day of November, 1950, before the Court and a jury of 
good and lawful persons of this district, to wit: 


1 

J 





L John J. Richmond 7. Culver R. De Shazo 

2. Vrina A. Jones 8. Alphonso R. Warner 

3. Ethel T. Dickerson 9. Walter R. Murphy 

4. Inez C. Champ 10. Evelyn M. Adams 

5. Arnold C. Fjelstad 11. Marie W. Leibel 

6. Samuel Friedman 12. Otto F. Eckhardt 


who, after having been duly sworn to well and truly try 
the issues between E. Bradley Clay, plaintiff and Chesa¬ 
peake & Potomac Telephone Co., a corp., defendant, and 
after this cause is heard and given to the jury in charge, 
they upon their oath say this 17th day of November, 
1950, that they find the issues aforesaid in favor of the 
plaintiff and that the money payable to him by the de¬ 
fendant by reason of the premises is the sum of $1,500.00 
for compensatory damages and in the sum of $1,500.00 
for punitive damages. 

WHEREFORE, it is adjudged that said plaintiff re¬ 
cover of the said defendant the sum of $3,000.00 together 
with costs. 

Harry M. Hull, Clerk. 

By /s/ Paul R. Roser, 

Deputy Clerk. 

By direction of 

Judge /s/ T. Alan Goldsborough. 


Notice of Appeal 

Notice is hereby given this 11th day of January, 1951, 
that The Chesapeake and Potomac Telephone Company, 
a corporation, defendant, hereby appeals to the United 
States Court of Appeals for the District of Columbia 
from the judgment of this Court entered on the 17th day 
of November, 1950 in favor of E. Bradley Clay, plaintiff 
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against said Chesapeake and Potomac Telephone Com¬ 
pany, a corporation, defendant 

/s/ Karl Michelet 

Attorney for Appellant, 
Chesapeake and Potomac Tele¬ 
phone Company, a corpora¬ 
tion 

630 Barr Building 
910 -17th Street, N. W. 
Washington 6, D. C. 

• • • • 

17 E. Bradley Clay 

• • • • 

18 Direct Examination 
BY MR. FRIEDLANDER: 

Q Will yon state yonr fnll name? Sit down. A E. 
Bradley Clay. 

Q That is C-l-a-y? A Yes. 

Q What is yonr address? A 1404 Tnckerman Street, 
Northwest 

Q And dnring the period prior to World War II were 
yon the leader of an orchestra for hire for dances? A 
Yes, sir. 

Q And can yon fix ronghly the period of time dnring 
which yon were occupied in that manner? 

• • • • 

THE WITNESS: May, 1929, I started in the music 
business. In 1934 I started my own band, had my own 
band from 1934 to 1942. 

• • • • 

Q During 1942 were yon in the Armed Services? A 
Yes, sir, 1942-44,1 was in the Army. 

• • • • 











Mtt 

























Plaintiff's Exhibit Nq. 
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Q And did there come a time when, dne to in- 
19 juries received, you were medically discharged from 
the Army? A Yes, sir. 

Q Can you fix that time? A It was around Novem¬ 
ber 17,1944. 

Q And from that time on did you lead an orchestra? 
A I operated a band from that time up until 1947,1 led 
an orchestra and band. 

Q Where were you living during this period, speak¬ 
ing of the period 1944 to 1947? A 1404 Tuckerman 
Street, Northwest. 

Q That is your present address? A Yes. 

Q How many telephones did you have at that address? 
A A residence phone and business phone. 


20 BY MB. FRIEDLANDER: 

Q Do you recall in 1944 and *45 how your band 
was conducted? What was the name? A E. Bradley 
Clay, All Veterans Orchestra. 

Q And was it listed as All Veterans Orchestra? A 
Yes, sir. 

MR. FRIEDLANDER: May I say, Your Honor, this 
is not the same number; this is North 0200. 

21 THE COURT: The Court thinks you had bet¬ 
ter dispense with that 

MR. FRIEDLANDER: In the summer and fall of 
1945—I might say to the Court this has one of the same 
numbers in this ad. 

THE COURT: If it is his business address it is ad¬ 
missible, otherwise it is not, I mean the business number. 
BY MR. FRIEDLANDER: 

Q Now, the Taylor number was your residence num¬ 
ber? A Yes, sir. 

MR. FRIEDLANDER: Well, the one for 1944-45 has 
an ad but it isn’t for that business number, doesn’t have 
that business number in it 

1946, we have a photostatic copy of this page because 
the telephone company wants to put this book in its library. 


I will put those to one side because it is the other 
number, and we start with this June of 1947. 

BY MB. FBIEDLANDEB: 

Q I show you the telephone book of 1947, and show 
yon this ad which is under E. Bradley Clay. A Yes, sir. 

,Q That is the ad. Now, in this ad, this is the ad 
which yon put in the book? A Yes, sir. 

MB. FBIEDLANDEB: May we offer this in 

22 evidence as to the one ad marked “E. Clay Brad¬ 
ley” on page 516 of the June, 1947, telephone 

book? 

MB. MICHELET: No objection. 

MB. FBIEDLANDEB: The whole book will have to 
go in but I am only going to use the one item. Plain- 
tiff’s Exhibit 1-A This we offer in evidence containing 
the ad, and also the new number given after the expira¬ 
tion of the period in dispute. In other words, this is 
the termination of the disputed period in March, 1948; 
a new book was issued. 

MB. MICHELET: No objection. 

(Thereupon telephone ad identified by the witness as 
page 516 of the June, 1947, telephone directory was by 
the Court received in evidence as Plaintiff’s Exhibit 1-A.) 

• • • • 

MB. FBIEDLANDEB: And I think we can stipulate 
that no new book came in between the issuance of this 
book and 1-B? 

MB. MICHELET: 1-B is the one that came out in 
March, 1948? 

MB. FBIEDLANDEB: March, 1948. 

MB. MICHELET: That is correct. 

• • • • 

23 Q Will you tell the Court and jury how you 
handled your orchestras and your business and 

your advertising? A Well, I advertised through news¬ 
papers, radio, pictures of the band, posters, window and 
printed postcards, and through ads in the yellow section 
of the telephone directory. 



yon here in court in this loose scrap book 
ads that were used and certain publicity 
which you had? A Yes, sir. 

Q And who prepared this book? A My wife and L 
Q For the purpose of this trial? A Yes. 


Q Now, can you tell us what your principle was, as 
far as the proceeds of the hiring of the orchestra? 
24 In other words, when you received money for 
your orchestra being hired, what would you do 
with it? A When I was hired on a job and paid for 
it, I would take the money and pay my expenses, and take 
what I had left and devote it to future advertising, in 
other words, to get on top. 

Q In other words, you attempted, during the period 
from 1944 on, to increase your business by advertising? 
A That’s right, yes, sir. 

Q Now, do you have the exact figures, or does your 
wife have them, of what business you did during this 
period 1944 through 1947? A She has those. 

Q Do you know of your own knowledge whether or 
not your business increased from 1944 up to December, 
1947? A Yes, sir. 

Q You know that? A Yes. 


Q Oh, I mean did it increase or decrease? A It in¬ 
creased. 

Q Now, did there come a time in the summer of 
1947 when, through your wife, you made certain 
application through your wife for transfer of the 
phone, business phone, to another place? A Yes, 
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sir. 


Q You did not handle that yourself? A No. 

Q Your wife handled it for you? A Yes. 

Q As a result of the negotiations your wife had with 
the. telephone company, was a new listing set up, a new 
location?' A Yes. 
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Q Can yon remember the number of the listing? A 
National 3257. 

Q And where was that installed, what location? A 
17th and—the Transportation Building. 

Q And that is 17th and B? A Yes, sir. 

• • • • 

Q Now, as a result of that transfer—did you 

26 still get calls during the day for the orchestra? 

A Yes, sir. 

Q Can you fix the time as near as you are able, 
when these calls ceased to come in? A Around the 1st 
of December. 

Q Did you at that time realize what the situation 
was? A No. 

• • • • 

Q Now, did there come a time when you sought the 
aid of counsel, and can you tell us when it was, if you 
recall, and who it was? A Yes, there came a time 
when I was completely out of business, and after I had 
found out what had happened about the failure on the 
part of the telephone company to live up to their agree¬ 
ment, which they had not done, I immediately contacted 
an attorney. 

Q Now, when was it you were completely out 

27 of business, as you say, what month and year? 

A I think, sir, it was around March, 1948. 

Q Do you recall when you saw this attorney, who¬ 
ever, he was? A I think it was the next day. 

Q Was it March or February? A I am not positive 
here on the month. It was immediately after. 

Q Well, give us the name of the attorney you saw. 
A Mr. Robert DriskilL 

Q And where was his office located? A In the 
Woodward Building. 

Q And did you lay this situation in his hands? A 
Yes, sir. 

Q Now, as a result of that did you begin to get 
calls to some extent? 



MR. FBIEDItANDER: I just asked him if he re¬ 
ceived calls, now. 

MR. MICHELET: This has to do with the telephone 
on his wife’s desk in the Transportation Building. ' 

MR. FRIEDLANDER: All right, we will let the wife 
testify. 

BY MR. FRTEDL ANDER: ; 

Q As a result did your business go up again 

28 in February and March, 1948? A No, sir. 

Q After March, 1948, when the phone book 
came out and your number was listed, did your busi¬ 
ness begin to increase again? A No, sir. 

Q "What steps did you take to increase your business? 

A Through the same methods of calling people, sending 
out different advertising. Well, I had the record made 
before for contacting people, through personal contacts 
and advertising. 

Q And what amount of business would you say, com¬ 
paring it to the season of ’46-47, that is the fall and win¬ 
ter of ’46 and the late winter and spring of ’47, compar¬ 
ing your business to that, how was your business in the 
season of 1948-49? Do you understand the question? A 
My business at that time had completely dropped. 

Q And what is your business at the present time, this 
is the season of 1950-51? A My business now is back 
to the top of what it was in ’47. 

Q That is December, 1947, and January, ’48? A Yes. 

Q I speak of seasons. Will you explain to the Court 
and jury what is meant by seasons in the orchestra busi¬ 
ness? A Well, the music business is only a few 

29 months, the dancing season, it runs through Oc¬ 
tober, through December, and about four months in 

the following year. 

Q In other words, you have a seven-month period of 
activity compared to calendar years? A That’s right, 
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Q In other words, your business at the present time 
is the same, in your opinion, as it was in the season end¬ 
ing in 1947? A Yes. 

• • • • 

Q Now, during the period that you were having the 
orchestras up to December, 1947, did you have any moneys 
left from the proceeds of the hire, or did you spend it 
all? A All the money that. I received from the 

30 band, I put it back in the business, hoping one of 
these days to get on top with my ideas. 

• • • • 

31 Recordings are where you get all the men to¬ 
gether in a room and rehearse the different num¬ 
bers with a three-minute limit, and after you are prop¬ 
erly set up the engineer will cut the recording and play 
the record back to see if it is all right, that the sounds 
are not too loud, and when the record is made you have 
a recut made on them. The recut—the reason I did * 
this, a lot of people in my business want to know the 
operation of a five-piece band and a seven-piece band, the 
large band, and in order to.save them a lot of trouble I 
had the recordings made up to go to their home or office 
at different times so that they could hear the different 
size band, so I could sell the five-piece band, or the large 
band. 

Q When was that done? A In 1947. 

• • • • 

A It was at the start of the fall season when the busi¬ 
ness should have started coming in. 

• • • • 

32 Q I am speaking about cessation of calls; were 
you present at any conference between the tele¬ 
phone company and Mr. Driskill, or the telephone com¬ 
pany and your wife? A I was not present' 

Q You know nothing about that? A No. 

• • • • 



36 (Thereupon scrapbook was marked as Plaintiff’s 
Exhibit No. 2 for identification.) 

BY MB. FBTEDLANDEB: 

Q I show yon this particular advertisement Do yon 
recall this? A Yes, sir. 

Q This one has the Georgia telephone number? A 
Yes. 

Q Georgia 6012? A Yes. 

Q That was the business phone which was located at 
your home? A Yes. 

Q And that is the one to which calls on that number 
were to be referred to the new National number, is that 
right? A Yes, sir. 

Q Georgia 6012? A Yes, sir. 

Q This advertising matter that you prepared, do you 
know how many copies of this were sent out prior to. 
December, 1947? A Thousands of them. 

Q Well, 2,000 or 3,000? A I would think around— 
say 2,000. 

Q On these pages there appear certain ads and 

37 certain photographs. A This was paper publicity 
here. 

Q That was paper? A Paper publicity. 

Q And these pictures are of your band? A Yes. 

Q And they were used as advertising? A Yes. 

Q And how would you use this orchestra advertising? 
A I would have this photostated and put on a card, 
this was photostated, and I had these put on cards and 
mailed out. 

Q This is also a photograph, the same thing was done 
with it? A Yes, each and every one. 

Q You have a picture here of an automobile with E. 
Bradley Clay on it. When was that ^automobile pur¬ 
chased? A In 1947,1 think; 1 am not sure. 

Q And that contains an ad on the side? A Yes. 

Q With the Bradley Clay Orchestra? A Yes. 

Q And that was used in your business? A Yes. 
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Q And these other ads are publicity that yon 

38 had prepared? A Yes, sir. 

Q And this is also publicity? A This car was 
secured through publicity due to my decision of having 
it to use in my band, my boys to haul them in to and 
from work. 

Q And here is a list. A Of various societies and 
dates the bands were playing. 

Q Are these all dates your band was playing? A 
Yes, sir, these were mailed out in hundred lots all over 
the city to people who hire bands to play, who had not 
been on before. 

Q That is the same number, Georgia 6012? A Yes. 
Q And Taylor 1381, which was your home phone? 
A Yes. 

Q Do you know what number that is (indicating)? 
A My residence phone at night. 

Q You have it here to phone National 4886. A Well, 
my wife was working in this office, National 4886 in the 
daytime, and then in order to get it in the yellow sec¬ 
tion, I had to have a business phone so if this number 
was called in their office in the daytime this number of 
my business phone would ring and she could an- 

39 swer either number. 

Q May I ask you this: Can you fix a date for 
those telephone numbers? A No, sir. 

Q When this came out? A That I really don’t know. 
Q Was it prior to December, 1947? A Yes, sir. 

Q Now, on this list, October 4, Willard Hotel, did you 
play that? A Yes. 

Q October 11, Hotel 2400, Veterans? A Yes. 

Q October 12, Wardman Park? A Yes. 

Q October 16, Lincoln Colonade, AVC? A Yes. 

Q October 18, Statler Hotel, AM VETS? A Yes. 

Q October 25, Statler Hotel, State Department? A 
Yes. 

Q November 8, Manassas, Virginia, VFW? A Yes. 
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Q After that transfer, what was the number of the 
installed telephone! A The old number! 

Q No, the new number. A National 3257. 

Q And that is the one that was Georgia 6012 at your 
home before! A No, 1 didn’t have a National 

42 number at my home. I had Georgia 6012 at my 
home. 

Q Yes, and also had at your home Taylor 1381 Js that 
right! A Residence phone, yes, sir. 

Q Now, that Taylor 1381 telephone, was that in work¬ 
ing order at all times! A Usually, yes, sir. 

Q Mr. Clay, I hand you the classified section of the 
telephone directory, June, 1347, which the testimony shows 
continued until March, 1948, when a new telephone direc¬ 
tory was published, and I direct your attention to your 
ad on page 516 and ask you what that shows as to the 
number Taylor 1381. A It says “Nights and holidays, 
Taylor 1381” 

THE COURT: It does what, sir! 

THE WITNESS: It says, in big letters, Georgia 6012, 
and smaller— 

THE COURT: I can’t tell You had better let me 
see that Which was your home telephone! 

THE WITNESS: Taylor 1381 
THE COURT: And this Georgia 6012 was your busi¬ 
ness phone! 

THE WITNESS: Business phone, yes, sir. 

THE COURT: When was another book published! 
MR. MICHELET: Another book was published the 
end of March, 1948. 

BY MR. MICHELET: 

43 Q So, Mr. Clay, all during the period when you 
had reference of calls on your—when you had made 

arrangement for reference service on the Georgia 6012 
number, they had in the classified section showed “Nights, 
Sundays and Holidays Call Taylor 1381,” is that right! 
A That is right 





Q And that telephone was in working order, I believe 
yon testified, Taylor 1381, at all- times T A That’s right. 

Q Now, Mr. Clay, directing your attention to the same 
period beginning in July, 1947, when your telephone was 
transferred to your wife’s desk in the Transportation 
Building, up to the time when the new directory came out 
in March, 1948, and your new National 3257 number was 
in operation, isn’t it true, Mr. Clay, that if anyone dialed 
Nationai 3257 the phone would have run on your wife’s 
desk at the Transportation Building? A No, sir, be¬ 
cause no one had my number at that time of National 
2357. 

Q I am asking you if someone had it and dialed it, 
wouldn’t the telephone have rung on your wife’s desk? 
A Yes, sure. 

Q And that is true for the periods of interruption in 
reference service also? A No, sir, the way I ad- 
44 vertised my business was under Georgia 6012, and 
no one knew that new number until that new book 
came out, and that hadn’t come out at that time, and all 
my business had been under Georgia 6012. 

Q Now, National 3257, wasn’t that instrument in per¬ 
fect working order for outgoing calls at all times? A I 
suppose, after it was installed. 


45 BY MB. MICHELET: 

Q Do you remember the date when you discov¬ 
ered the interruption in it? A I didn’t have any service 
at all, sir, from December up until I think March. I 
didn’t have any service at all except for three days after 
they put the split reference on. 

Q Isn’t it a fact, Mr. Clay, that you discovered that 
interruption of service in January of 1948? A I don’t 
think it was January, no, sir. 

Q Well, are you sure it was not in January that you 
discovered it? A It was the day after, sir, that I con- 
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Q After that transfer, what was the number of the 
installed telephone! A The old number! 

Q No, the new number. A National 3257. 

Q And that is the one that was Georgia 6012 at your 
home before! A No, 1 didn’t have a National 

42 number at my home. I had Georgia 6012 at my 
home. 

Q Yes, and also had at your home Taylor 1381, is that 
right! A Residence phone, yes, sir. 

Q Now, that Taylor 1381 telephone, was that in work¬ 
ing order at all times! A Usually, yes, sir. 

Q Mr. Clay, I hand you the classified section of the 
telephone directory, June, 1947, which the testimony shows 
continued until March, 1948, when a new telephone direc¬ 
tory was published, and I direct your attention to your 
ad on page 516 and ask you what that shows as to the 
number Taylor 1381. A It says “Nights and holidays, 
Taylor 138L” 

THE COURT: It does what, sir! 

THE WITNESS: It says, in big letters, Georgia 6012, 
and smaller— 

THE COURT: I can’t tell. You had better let me 
see that Which was your home telephone! 

THE WITNESS: Taylor 1381. 

THE COURT: And this Georgia 6012 was your busi¬ 
ness phone! 

THE WITNESS: Business phone, yes, sir. 

THE COURT: When was another book published! 
MR. MICHELET: Another book was published the 
end of March, 1948. 

BY MR. MICHELET: 

43 Q So, Mr. Clay, all during the period when you 
had reference of calls on your—when you had made 

arrangement for reference service on the Georgia 6012 
number, they had in the classified section showed “Nights, 
Sundays and Holidays Call Taylor 1381,” is that right! 
A That is right 



Q And that telephone was in working order, I believe 
yon testified, Taylor 1381, at all-timesT A That’s right 
Q Now, Mr. Clay, directing your attention to the same 
period beginning in July, 1947, when your telephone was 
transferred to your wife’s desk in the Transportation .; 
Building, up to the time when the new directory came out 
in March, 1948, and your new National 3257 number was 
in operation, isn’t it true, Mr. Clay, that if anyone dialed 
National 3257 the phone would have run on your wife’s 
desk at the Transportation Building? A No, sir, be¬ 
cause no one had my number at that time of National 


Q I am asking you if someone had it and dialed it, 
wouldn’t the telephone have rung on your wife’s desk? 
A Yes, sure. 

Q And that is true for the periods of interruption in 
reference service also? A No, sir, the way I ad- 
44 vertised my business was under Georgia 6012, and 
no one knew that new number until that new book 
came out, and that hadn’t come out at that time, and all 
my business had been under Georgia 6012. 

Q Now, National 3257, wasn’t that instrument in per¬ 
fect working order for outgoing calls at all times? A I 
suppose, after it was installed. 




45 BY MB. MICHELET: 

Q Do you remember the date when you discov¬ 
ered the interruption in it? A I didn’t have any service 
at all, sir, from December up until I think March. I 
didn’t have any service at all except for three days after 
they put the split reference on. 

Q Isn’t it a fact, Mr. Clay, that you discovered that 
interruption of'service in January of 1948? A I don’t 
think it was January, no, sir. 

Q Well, are you sure it was not in January that you 
discovered it? A It was the day after, sir, that I con- 






tacted my attorney. I am not sure of the date, bnt I 
don’t think it was January. 

Q Now, when yon say yon contacted yonr attorney, 
what do yon mean, what timet A Mr. Driskill, the next 
day. 

Q Do yon know what date yon contacted Mr. Driskill t 
A No, sir, I don’t; it was the date they called yon all, 
bnt I don’t know. 

Q It was the date he called! A That Mr. Driskill 
called the telephone company as to what had taken place. 

Q After discovering the first interruption in reference 
service, did yon contact Mrs. Horowitz, the new 
46 subscriber! A Yes, I went to her the next eve¬ 
ning. I called her on the phone first 

The reason I called Mrs. Horowitz was because my wife 
and I were sitting there, we couldn’t figure out what had 
happened to business. We had top bands, and we were 
playing for people and the societies we had played for 
back in 1946, we had played for before, and they hadn’t 
called back and we couldn’t figure out what was wrong; 
and we had records of all the money we had spent on 
advertising and we couldn’t find out what was wrong, 
and my wife said, ‘‘Why don’t yon call your own num¬ 
ber!” And I called my own number and Mrs. Horowitz 
answered the phone and that is when I found out I didn’t 
have any phone. ’ 


Q Then you went to see Mrs. Horowitz. Do you re¬ 
member the date of that! A I went to see Mrs. Horo¬ 
witz the next evening. 


47 Q I asked you about the date you went to see 
her, Mr. Clay; did you leave any paper with her! 
A After talking to Mrs. Horowitz on the phone I left a 
paper which she had said she would sign, the night before, 
on the telephone. 







No, sir, she gave it to the telephone company. 

Q Now, Mr. Clay, did yon discover a second interrup¬ 
tion in reference to reference service? A Yes, sir. 

Q When did you discover that! A It was three days 
later because my attorney advised me to call that num¬ 
ber every hour practically on the hour to see if I 

48 was getting service, to see that the company wasn’t 
getting me in dutch again, which I did. I called 

my phone night and day thinking the company would 
have operators on that number 24 hours a day, and after 
three days no more service. 

Q You say you discovered it three days from what? 

A I am not sure of the dates, but I do remember the 
three days I called my number to see if the operator 
would ask me what number I was calling. _ 'r il 

Q You say that was three days later, three days later 
than what? A Three days after your company had 
talked to Mr. Driskill and told him I would have perfect 
service, after putting split service on again and Mr. 
Driskill said, “Now that the telephone company has set 
up split service you will have no more trouble until the 
new directory comes out, but I want you to check and 
see that it don’t get gummed up again,” and I still con¬ 
tinued to call and I was. talking to Mrs. Horowitz. 

Q Now, if the date Mr. Driskill went to the telephone 
company to see about the interruption of service was Feb¬ 
ruary 14, your next discovery of interruption was Feb¬ 
ruary 16th, is that right? A I am not sure. 

49 Q But you said it was three days. A I had 
three days-service. The telephone company was to 

put the service on and I was to have perfect service until 
the new book came out, and I had that service for three 
days and they cut me off again without warning. : v 
Q If service was restored on February 11, is' it your 
testimony that you discovered the second interruption on 
February 14th? A I am not sure of the dates. 

Q But you think it was three days after what? A 
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When Mr. Driskill told me my number was put on the 
split reference and I wouldn’t have any more trouble, 
and I started to call my number, and on the third day, 
on Saturday night, I called up to see if I had the service 
your company had promised Mr. Driskill, and I got Mrs. 
Horowitz, and I immediately called Mr. Driskill and he 
said: 

“Mr. Clay, I didn’t believe the telephone company 
would do that again. They promised me you would have 
perfect service until the new directory comes out.” 

That was Saturday evening and on Monday, after the 
second promise, Mr. Driskill called my number again and 
I still didn’t have any service. 

Q Mr. Clay, did you get a written statement -from a 
Mr. Preston W. Riley that he had tried to call you 
on Georgia 6012 on the 27th of February at 7:50 
p. m.! A Yes, sir, I got a written statement from Mr. 
Riley. 

50 Q What is Mr. Riley’s occupation! A He is 
in business in Silver Spring, Maryland. He owns 
barber shops in Silver Spring, Maryland. 

Q Is he a friend of yours! A Yes, sir. 

Q How well do you know him! A I have known Mr. 
Riley about 15 years. 

Q Did Mr. Riley know that Georgia 6012, that the 
telephone had been moved to your wife’s desk in the 
Transportation Building! A The reason I called Mr. 
Riley—that I don’t know, but the reason I called Mr. 
Riley was because I couldn’t get my own number after 
the company had released my number the second time 
without notifying me. I had to call Mr. Riley to see if 
he could get me on the telephone, which he couldn’t, and 
he signed a statement to the effect that I didn’t have 
telephone service and he couldn’t get me. 

Q If that call had gone through to your wife’s tele¬ 
phone in the Transportation Building, she wouldn’t have 
been there at 7:50! A No, sir, but the operator would 





have got the number. She would have said, “Are you 
calling Mr. Clay or Mrs. Horowitz!” And that call went 
direct to Mrs. Horowitz. 

Q That is something you could have discovered 

51 yourself, wasn’t it? A Not after the second in¬ 
terruption, after they promised split service, so I 

would get correct service until the new book was pub¬ 
lished. 

Q Now, did you get a written statement from Bichard 
Miller that he tried to call you on Georgia 6012 on Sat¬ 
urday the 28th of February at 7:30 p. m.? A Yes. • 

Q "What occupation is Mr. Miller in? A He is a 
musician. 

Q Is he a friend of yours? A Yes. 

Q Had he known you for some time? A He worked 
for me, yes, sir. When he came out of the Marines he 
started working for me in 1945 or ’46. 

Q As a friend of yours, didn’t Mr. Miller know that 
Georgia 6012 had been transferred from your home down 
to the Transportation Building, downtown? A He was 
one of the men who worked for me when I had need for 

s 

musicians, and he called me trying to find out if I had 
need for him. 

Q In calling Georgia 6012 at night, didn’t Mr. Miller 
know he wouldn’t get that number but would get the 
Transportation Building? A He knew if he called Geor¬ 
gia 6012, he knew that the operator should ask 

52 “What number are you calling?” Mrs. Horowitz 
or me. 

Q Isn’t it a fact that you asked both these men to call 
you so that you could go around and get written state¬ 
ments later? A If I had this statement, relying on the 
telephone company to see that I didn’t have any more 
trouble with the telephone company until the book comes 
out, although I had it in the book as Georgia 6012, and 
being mixed up once, and that if anyone did call that 
number the operator would catch the signal and ask who 



they were calling, Mr. Clay or Mrs. Horowitz, and think¬ 
ing the company wouldn’t do me an injustice again I re¬ 
lied on that statement until the book came out, and no¬ 
body could get me and that is why I had the three state¬ 
ments to show that the telephone company had gone 
against their word of honor. 

Q Who was the third one! A I think my sister. 

Q Was it that same timet A Yes, sir. 

Q And you had written statements from all three of 
them? A I had the statements, whatever they were, two 
or three, but I am not sure. 


54 BY MR. MICHELET: 

Q Now, Mr. Clay, I show you an advertisement 
in the book. Can you tell us about what date that relates 
to, February 13th of what year? A That was 1947 or 
’48, sir. You see on these posters I don’t have the dates 
when I play them, and I mailed these out to four different 
parts of town, and it may have been 1947 or ’48, I am 
not sure. 

Q You testified you sent out about 2,000. A Not of 
this type. 

Q How many did you send out? A About 200 to 500. 

Q To all your customers around the city of Washing¬ 
ton? A To everybody. I have a mailing list. I 

55 don’t know how many thousands, plus the telephone 
book. I go through the societies and have quite a 

complete list of things, and I see these society columns, 
and if it looks like something promising I send them to 
them, too. 

Q This says February 13, February 14, and February 
18, Mr. Clay. Don’t you recall playing those three en¬ 
gagements in February, 1948? A I don’t think that the 
AMVETS Ball was then, I think it- was 1947. I am not 
sure of the dates. 

Q I see 500 of these you sent out. What number did 
you announce as the telephone number, as the one shown 





021 the postcard? A That was National 3257. That 
most have been back in 1945 or *46. 

Q Isn’t that National 3257 the number of the tele¬ 
phone on your wife’s desk in the Transportation Build¬ 
ing? A At the present time she has no telephone. 

Q Well, that is the one you got for Georgia— A 
Well, it must have been in ’47, then. 

Q Isn’t it true that the move on the telephone was 
made in July, 1947, when Georgia 6012 instrument was 
transferred to your wife’s desk in the Transportation 
Building and given the number National 3257? A The 
date, you mean? 

56 Q Wasn’t that in July, 1947? A Maybe so, 
but I am not sure of that date because she had 
that done herself. 

Q If the record shows that you got National 3257 in 
July, 1947, isn’t it correct that these engagements would 
be in 1948, inasmuch as they state the month February? 
A That is possible, yes, sir; that must have been in 
1948, yes, sir. 

Q So you did, so your customers did know the Na¬ 
tional 3257 number, is that right? A That was 1948, 
yes, sir. 

Q And if the customers had dialed that number the 
call would have gone on through to your wife’s desk, is 
that right? A The customers discard the cards when 
they look in the yellow section for the number, the same 
as they do for a doctor; to call the number they will look 
in the yellow section, for the number. 


62 Q Tou didn’t attach much importance to Geor¬ 
gia 6012 after you got the National 3257 number? 

63 A Yes, sir. 

Q What importance did you attach to it? A 
When this phone was changed my wife wasn’t going to 
take this job if she couldn’t get the old number because 
I had built up my business under this Georgia 6012, and 



42 


I had spent tremendous sums of money under that num¬ 
ber, and had contracted business all over the country, 
and I knew if I lost that number at the peak of my busi¬ 
ness, when I was going to get on top, because everything 
I had in the way of advertising was under Georgia 6012, 
and my wife wouldn’t have accepted this position, I am 
positive of that, if the telephone company had not as¬ 
sured her and promised her that there would be no trouble 
whatsoever when the new book came out as long as I 
continued to pay for that ad in the yellow section. With 
that assurance my wife had the phone moved. 

• • • • 

68 Q Mr. Clay, could you tell us about how long a 
period after July, 1947, when you got—had the 

Georgia number transferred to the Transportation Build¬ 
ing, that you did get referral calls? A Well, we had 
good service, sir, up to the start of the dancing season. 

THECOUBT: To the what? 

THE WITNESS: To the start of the dancing season, 
I would say around the early part of December, 1947. 

• • • • 

69 Q You mean you don’t know when this split 
service, which you say was promised to you, was 

discontinued? A No, sir. What you mean by split serv¬ 
ice, sir, when my business phone was changed to down¬ 
town the telephone company promises my wife knowing, 
as she had explained, what this number meant to us, all 
the money we had spent advertising, the telephone com¬ 
pany promised her they would not release that number 
until the new book came out, which was quite a few months 
after that. 

Q That is what they called split service? A I don’t 
think the words “split service” was used. When you 
dial that number the operator would say “That number 
has been changed.” 

Q But are you offering any testimony—you say the 
telephone company made that promise? A Yes. 
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Q At the time your wife moved downtown! A Yes, 


Q And she wouldn’t have gone downtown if 

70 that promise had not been made! A Yes, sir, 
that is right. 

Q Do you know when that promise was made by the 
telephone company! A Sometime in December, 1947. 

Q How do you fix the time! A Well, after talking 
to Mrs. Horowitz, 1 asked Mrs. Horowitz when she got 
this telephone installed in her home and she said, “Mr. 
Clay, I am sure we got this telephone before Christmas 
because we were getting ready to go away for the holi¬ 
days,” and I thought by her statement she had received 
the telephone before Christmas, and if she received it be¬ 
fore Christmas, I wouldn’t know exactly what time she 
had received it, or the telephone had been installed. 

Q But the point is this: You knew that the telephone, 
or you have no reason to suppose that the telephone 
number would be given to someone else, but can you offer 
any evidence as to when, at what time that telephone, the 
Horowitz number was called! That question was not 
asked, as to whether they wanted Horowitz or you. Do 
you know when that took place, when they stopped, as 
you say, keeping their promise! Do you know when that 
happened! A That was the second offense. That was 
after Mr. Driskill had conferred with them, and that was 
the second time they put on that reference, but I am not 
sure of the date. 

71 Q I am talking about the first time now. A 
The first time I don’t know. 

Q How do you explain the 50 days, then, if you don’t 
know! A Well, from the 1st of December up until they 
cut me off the second time— 

MB. FBIEDL ANDEB: We have admissions, if Your 
Honor please. Mr. Driskill has admissions from their 
agents. Mr. Driskill is trying a case in the Chief Judge’s 
court, and he will be a witness in this case. 

THE COUBT: All right 



73 BY MR. MICHELET: 

Q Mr. Clay, I hand yon papers produced in re¬ 
sponse to subpoena, copies of your federal income tax 
return for the years 1945 through 1949. 

I would like to put these figures on the board. 

Do those returns include the fiscal year 1945! Do they 
include figures for your orchestra business! 

MB. FBIEDLANDEB: You have got the papers. 
They speak for themselves, if the Court please. Let 
counsel take them and copy them on the board. 

THE COURT: What is that! 

MB. FBIEDLANDEB: These papers speak for them¬ 
selves. We can save time if counsel just takes the papers 
and places them on the board. 

THE COUBT: I am not going to try to tell counsel 
how to handle the case. 

MB. MICHELET: It will assist me if the witness 
will read them. 

* THE COUBT: All right 
BY MB. MICHELET: 

Q Directing your attention to the year 1945, Mr. Clay, 
is there a schedule there that shows gross receipts from 
your orchestra business! A I will have to find out 
Will you help me out here, sir! My wife makes these 
out 

74 Q Directing your attention to— 

THE COURT: The witness seems to say that 
he doesn’t seem to understand, and that his wife makes 
them out You wouldn’t want to wait until his wife takes 
the stand! 

BY MB. MICHELET: 

Q Is that in your handwriting! A Yes, sir, that is 
just a copy of it She makes out all those. I don’t have 
anything to do with those. She does my paper work. 

Q This is a copy of your return, is it not! A That 
is a duplicate, yes, sir. I copied it 



Q Would you 
A $3,730. 

Q What was that, now? A $3,730. 

Q And would you read the total deductions? 

THE COURT: Honestly, if he didn’t make those 
and his wife did—as far as my income tax retun 
don’t make them out myself. I would have to have the 
person who makes them out 

THE WITNESS: I don’t understand them, sir. 

THE COURT: I don’t see how he can do it 

MR. FRIEDLANDER: If I can make a sugges 
the Court: If all the Court wants are the details, 

them in the deposition. I will stipulate that 
75 may just write them out on the board. 

MR. MICHELET: All right, we will proceed ii 
that way. 

Will you just read them to me? 

THE COURT: I believe I would put a dollar sign up 
in front of that 3,730. 

MR. FRIEDLANDER: Have you that deposition? 

THE WITNESS: Deductions, $4408.96. 

MR. MICHELET: Net profit or loss; loss $378.96. 

1946, gross, $6,965.00; expenses, $7,057.00; loss $92.00. 

1947, gross, $2,840.00; deductions, $3,755.35; loss $915.35. 

1948, gross, $1,295; deductions, $1,585.90; loss $290.90. 

1949, gross, $535; deductions, $571.52; loss,—excuse 
—that is $571.52, and I might add that up quickly, 
penses, $1,028.52; loss, $493.52. 

That is all of the cross-examination. 

Redirect Examination 

BY MR. FRIEDLANDER: 

Q I have only one question to ask you, 

When you set up these receipts on an annual 
that the way they are earned, or are they 
seasonal basis? A They are earned on a 

Q In other words, you take the last part 
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the first part of ’46 to make one season? A That’s 
right 

76 Q And the last part of ’46 and the first part of 
’47 to make one season? A Yes, sir. 

Q And the last part of 1947 and the first part of ’48 
to make another season, and so forth? A Yes, sir. 

MB. FRIEDLANDEB: That is all 
(The witness left the stand.) 

MB. FRIEDLANDEB: Will yon call Mr. Deardorff? 
Thereupon, 

Robert K. Deardorff, 

was called as a witness for and on behalf of the plaintiff 
and, being first duly sworn, was examined and testified as 
follows: 

Direct Examination 

BY MR. FRIEDLANDEB: 

Q Your full name is? A Robert K. Deardorff. 

Q Where do you live, Mr. Deardorff? A 2902 13th 
Road, South Arlington. 

Q That is in Virginia? A In Virginia. 

Q What business are you in? A I am in the music 
business. 

Q Do you play in orchestras? A Yes. 

77 Q What instrument do you play? A String 
bass. 

Q Do you know Mr. Clay? A Yes. 

Q Have you played in his orchestra? A Yes, I have. 
Q How long a period have you played in his orches¬ 
tras? A From the fall of 1944 to the early part of the 
fall of ’45, when I was transferred away from Washing¬ 
ton by the Government Then I came back in January, 
1946, and I have been playing for Bradley when he has 
had work since then. 

Q Do you recall whether or not you were playing 
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Cross Examination 

# BY MR. MICHELET: 

Q Mr. Deardorff, did you play in Mr. Clay’s orches¬ 
tra in 1946, did you say? A Yes, sir. 

Q And you also played in 1947? A Yes, sir. 

Q Isn’t it true that the volume of business that you 
participated in in 1946 was substantially greater than 
the volume of Mr. Clay’s business in 1947? A Well, I 
didn’t notice any terrific change until the end of 1947. 

Q That is, during the year 1947 you didn’t notice 
it falling off from what the volume had been in ’46? 
A No. 

Q Would you have known about it if it had taken 
place? A I think I would, yes, because, as I say, I was 
going to school and I was depending on that strictly'as 
a means of income along with G. L assistance. 

Q If there was a drop in gross receipts from $6,965 
in 1946 to $2,840 in 1947, would you have noticed that? 
A I probably would. However, those are gross receipts, 
and I was paid strictly on my union scale. 


reasonably steady for Mr. Clay up to and through De¬ 
cember, 1947? A That’s right. 

Q And do you recall whether or not your playing con¬ 
tinued to be steady in January, February and March, 
1948 and thereafter? A No, sir, it was not too steady. 
I was going to school at the time, preparing to teach; it 
wasn’t too steady. 

Q Would you say you worked as much or as often 
after January 1, 1948, as you had prior to that time for 
Clay? A No, sir, I would not. 

Q Do you know the cause of the drop off? A Well, 
I presume it was because his telephone service was inter¬ 
rupted along there and I presume that was it. That 
78 is the only justification for it that I can see. 

MR. FRIEDLANDER: That is all. 





Thomas Wallace Leon 


BY MR. FRIEDLANDER: 

Q What is your name? A Thomas Wallace Leon. 


Q Have you over the past years had occasion to act 
as vocalist with the orchestra of E. Bradley Clay? A 
Yes, sir. 

Q Do you recall when you first started? A Yes, sir, 
approximately four and a half years ago. 


Q Now, do you recall the period of December, 1947? 
A Yes, sir. . 

Q Do you recall the period of January, 1948, and the 
months thereafter? A Yes, sir. 

Q Will you tell us whether or not there was any dif¬ 
ference in the business of the orchestra so far as 
83 you remember and your employment was concerned, 
between the work done in December, 1947, and prior 
thereto, and the period after December, 1947? A Yes, 
sir ; prior to December, 1947, the business activity was 
good. After that, as far as I was concerned, singing 
with the band had slowed up, and as far as I was con¬ 
cerned it practically dropped completely. 


Cross Examination 


Direct Examination 


Isn’t it correct that musicians talk among them¬ 
selves as to whether business is good, or not? A 


Q And isn’t it true that in 1947 that the mnsie busi¬ 
ness was falling oft from what it was in 1946? A What 
part of ’47? 

Q . Well, the whole of ’47. A No, sir. 

Q Isn’t it true that night clnbs were closing np in 
Washington in 1947 and early ’48? A I never had any 
association with a night dub. 

I wonld like to say, if I may, the early part of 1947, 
that is the ’46 season, was good, and the last part, well, 
there was business, but it wasn’t terrific. 

• • • • 

85 Pierre Pallet 

• • • • 

Direct Examination 

• • • • • 

Q What is your full name, sir? A Pierre Pallet. 

Q Do you engage in the playing of instruments in 
Clay’s band? A That’s right. 

Q And how long have you been so engaged? A Since 
the latter part of 1945. 

• • • • 

Q Can you tell us whether or not there was any dif¬ 
ference in the business in Clay’s orchestra in so far as 
you were concerned, in the period before December, 1947, 
and the period after December, 1947? A Yes, there was. 

Q Can you tell us to what extent? 

• • • • 

86 Was the business of the orchestra, so far as you 
know, or were concerned, did you have more busi¬ 
ness after December, 1947, or less business? A No, he 
had less. 

Q And was it substantially less? A I think so. 




Cross Examination 


87 Q Isn’t it correct, Mr. Pallet, that in 1947 the 
calendar year, business had fallen off to what it 

was in 1946? A I don’t think so. 

Q You would say that business generally was the 
same? A Well, as far as I remember, 1946 and 1947 
were pretty much the same. Again, I am speaking with 
reference to Bradley Clay, not the other people I booked 
with. 

• • • • 

Q How do you know that Clay’s business fell off after 
December of 1947? A Well, he just didn’t call me any 
more, and I wondered what was happening. I called him 
up and couldn’t get him on the phone, and I tried to get 
him at some Georgia exchange and they said they never 
heard of him. 

88 I tried to get him through information and 
couldn’t get hold of him. 

Q What happened when you called the Georgia num¬ 
ber? A I don’t remember exactly. I think somebody 
answered the phone and said he wasn’t there, that they 
had never heard of him. 1 couldn’t get him. 

Q Do you remember when it was you tried to call 
him? A I think it was around the early part of 1948. 
I think it was around January or February, something 
like that, after he didn’t call me. He usually got a lot 
of work around the season there. 

Q Did you get a Mrs. Horowitz? A Who? 

Q Did you find out the party to whom you were 
speaking? A No; they probably told me their name, but 
I don’t remember now. 

Q And did they advise you to call information for Mr. 
Clay’s number? A I don’t remember. 

THE COURT: Is it your opinion that you did call 
information and couldn’t find out? 



THE WITNESS: Yes, as I remember now, I am 
pretty sure that I called information and asked if they 
had any other phone. I told the operator what the old 
phone number was and she said she didn’t have 
89 anyone listed at that number, and I believe she 
said they were only allowed to give ont other phone 
numbers, something like that. I don’t remember exactly. 


Q Do you know what time you would call him gener¬ 
ally? A What time of the day? 

Q Yes, day or evening? A Well, I think it was usu¬ 
ally around evening, probably. 


Johann Middlethon, 


Direct Examination 
BY MR FRIEDLANDER: 

97 Q Your full name is— A Johann Middlethon. 

Q And you are engaged in playing a musical 
instrument? A Yes, sir? 


Q And have you played any time with Clay’s orches¬ 
tra? A I have been playing with him for years, yes, 
sir. 

Q Can you tell us whether you were playing with him 
during 1947-46? A Yes, I was. 

Q And you go by seasons, do you not? A Yes, sir. 

Q 1946-47 would be one season? A Yes, sir. 

Q Do you recall the season of 1947-48, when the season 
that began in 1947 would have ended in the spring of 
1948? A Yes. 

Q Can you tell us whether there was any difference 
in the amount of Clay’s business, so far as you know, 





between the first part of the season, which ended say about 
the middle of December, or around Christmas, and after 
that time? A Yes, I can. It dropped. 

98 Q It dropped? A Yes, it did. 

Q And was it a substantial drop? A Yes, we 
were working two or three nights a week at the beginning 
of 1947. 


Q Then there came a time at the end of 1947-48 season 
when business dropped off? A Yes, sir, very definitely. 
Q Yon remember that? A Yes. 


99 THE COURT: What was the comparison, if yon 
remember? 

THE WITNESS: Well, I would say it was off 
50 per cent. 

THE COURT: As compared between 1946-47 and 
1947-48? 

THE WITNESS: Yes. 


Cross-Exarnmation 
BY MR. MICHELET: 

Q Mr. Middlethon, can yon compare for ns—in the 
first place, did yon work for other orchestra leaders be¬ 
sides Mr. Clay during the period 1946 through *48? A 
Occasionally. 

Q And can yon compare for ns the period of the spring 
of 1947, let me put it this way: Can yon compare for 
ns the year 1947 with the year 1948 as to the amount of 
business yon did with Mr. Clay? A Well, I don’t know 
that I can absolutely make a comparison. 

Q Can yon give ns your best estimate? A It is a 
little hard for me to say 1947-48 either. 

Q How bad did the business fall off? A The business 
very definitely fell off. 



THE COURT: Can you fix the time, sir? Did 
100. the business fall off when? 

MR MICHELET: In the period I asked him 

about. 

THE COURT: What period? 

MR MICHELET: The year 1947 as compared to 
1948. 

BY MR. MICHELET: 

Q Did the business fall off in 1948 or did it fall off— 
let me put it that way, first. A I would say it fell off 
in 1948. 

Q Now, in 1946, as compared to 1947, would you say the 
business fell off in the year 1947? A A little, yes. 

Q What caused that, if you know? A I really couldn’t 
tell you what caused it. 

Q Could it have been economic conditions? A Well, 
it may have been. 

Q And in your experience in the orchestra business, 
do you know whether or not economic conditions as to 
orchestra business were satisfactory, more favorable in 
1947 than they were in 1946? A I guess it would be 
because after the war business was very good, and the 
decline was a little bit after that. 

Q Now, can you compare for us the period from Janu¬ 
ary through March, 1948, with the period January through 
March, 1949, as to the business you did for Mr. Clay? 

A Well, that would be hard for me to do because 
101 I get a little bit confused on like ’48-49, ’47-46. 

The reason I can associate 1946 and from that 
point on is when I went to work for Mr. Clay, and during 
that time I can say he was doing two or three nights a 
week constantly, but to sit here and say as to such and 
such he did so and so, I never thought of it in terms 
like that 

Q But there was a falling off, as you testified, in 1947 
as compared to 1946, is that right? A Yes, sir. 

Q Now, can you give us your best estimate as com- 




paring the months of January, February and March of 
1948 with those of 1949? A I can’t do that because I 
can’t straighten myself out as to when that would be. 
I know the year, but I can’t compare it because I can’t 
really remember. 

Q Can you compare the years 1948 and ’49 as to the 
volume of orchestra business? A Well, 1949 wasn’t too 
good, and 1948, that would be the year before last; that 
wasn’t too good, either. 

Q 1949 wasn’t any better than 1948? A As far as 
I can say it wasn’t. 

Q Can you tell us how many times a'week you aver¬ 
aged in 1949 for Mr. Clay? A I guess it would be one, 
one on an average. 

102 Q One a week? A Yes, one a week on an 
average. 

Q And you played for other people during that same 
time? A Yes, sir. 

Q How many nights a week did you play for them? 
A Well, that is difficult to say. It was spread out over 
a period of time, I would catch one here and one there. 

Q How many nights a week do you play now? A I 
have been working a couple now. 

Q A couple of nights a week? A Yes. 

Q Is that for everybody? A Yes, for everyone. 

• • • • 

107 Mrs. Betty Clay, 

• • • • 

Direct Examination 
BY MB. FRIEDLANDER: 

Q Will you state your full name? Just have a seat. 
A My name is Mrs. Betty Clay. 

THE COUBT: Madam, you will have to speak up a 
little louder than that. 

THE WITNESS: Yes. 




BY MB. FBIEDLANDER: 

Q You are the wife of the plaintiff! A Yes. 

Q How long have you been married! A Since 1945. 
Q 1945; and since your marriage, have you handled 
the records of the orchestra business conducted by your 
husband! A Yes, sir. 

108 Q Generally, how do you compute the business 
done! Do you compute it by seasons or calendar 

years! A I compute it by seasons. 

Q And what is an orchestra season! A A season 
begins in October of one year and runs through May of 
the following year. 

Q On this board are listed the gross receipts, deduc¬ 
tions, and net profit or losses—in this case losses for 
calendar years. 

Now, if I may I would like to make this figure a little 
smaller so that I can write in here the seasonal gross ' 
business. 

THE COURT: Why don’t you turn it around and 
make new figures! 

BY MR. FBIEDLANDER: 

Q You have computed these figures, have you, Mrs. 
Clay! A Yes, sir. 

Q What is the first season that you have! A The 
1945-46 season. 

Q 1945-46 season. What was the gross proceeds for 
the season! 

MR. MICHELET: I object. 

THE COURT: What is the objection! 

MR. MICHELET: My objection. Your Honor, 

109 is that there has been testimony by deposition that 
the witness has no records as to the year 1946. 

MR. FBIEDLANDER: That is not a basis for ob¬ 
jection. You can cross-examine, if you think you have 
something in the deposition to show that. 

MR. MICHELET: Your Honor, there should be a 
foundation laid to show that there were records kept in 
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the regular course of business, and those records should 
be introduced. 

THE COURT: The Court overrules the objection. Of 
course, she is under oath and is apparently prepared to 
testify. Proceed, sir. 

BY MR. FRIEDLANDER: 

Q Do you have the 1945-46 gross proceeds? A Yes, 
sir, $3,500. 

Q Now, 1946-47 figures, do you have that? A $3,640. 

Q And 1947-48? A $2,060. 

Q Beg pardon? A $2,060. 

Q Do you have the 1948-49? A $1,060. 

Q $1,060. A Yes, sir. 

Q And that season would be 1949, is that right? 
110 That would be last season, wouldn’t it, not this 
season? A This last season, that is $772. 

Q Now, your 1950 season isn’t over, is it? A No, sir. 

Q Have you these figures so far? A The first month 
and a half of the season, that is from the 1st of October 
to date, we have $874. 

Q. One and a half months? A Yes, sir. 

Q How does that compare with any of the prior years? 
A It is $874. 

Q How does that compare with the prior years? A 
Well, generally for the first half of the season, which 
consists of three months of the year, the business has 
run around $1,500, so that compared to the three months 
this month and a half, it is just about normal of what 
it was. 

Q Back in here? A Yes, sir. 

Q Of 1946-47? A That’s right. 

Q Now, on this income tax business, have you had 
occasion to check these figures? A Yes, sir. 

Q Are there any mistakes on them? A There is a 
mistake in 1947. 

Q And what should that be? A It should be 
$3,480. 
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Q $3,480 gross instead of that figure t A Yes, sir. 

Q Otherwise the figures for the year is all right? A 
Yes, sir. 

Q Now, what is the difficulty with taking the calendar 
years as Such? A Because the business is seasonal, and 
whether we figure as to whether or not we have a good 
season we don’t figure just for the three months, October, 
November and December, say of 1946 or of any other 
year; we figure from October through May and, of course, 
all of the expenditures and all go over through the whole 
season. They don’t cut off at the end of three months 
and then start again at the beginning of the year. 

Q Now, these figures are computed from the reports 
which you have in your possession? A Yes, sir. 

Q And there isn’t any doubt about it? A No, sir. 

MB. MICHELET: Mr. Friedlander, will you have her 
put in the 1944r45? 

MB. FBIEDLANDER: I don’t think she was married 
then, but I will ask her. 

112 BY MB. FBIEDLANDER: 

Q Have you the figure of 194 4 4 5 ? A No, sir. 

MB. MICHELET: It would be a tie-in with the figures 
on the other side. 

BY MR. FBIEDLANDER: 

Q Is there any way you can figure that out? A I 
don’t think any of those figures on the other side would 
be for 1944. 

MR. MICHELET: Wouldn’t part of the 1944-45 sea¬ 
son be computed in the 1945 income tax return? 

THE COURT: What time in 1945 were you married? 

THE WITNESS: October. 

THE COURT: Why should she have any figures prior 
to that time, of her husband’s business? 

MR. MICHELET: I can see where she wouldn’t have. 

THE COURT: There is no use talking about that. 


— ■ 
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BY MR. FRIEDLANDER: 

Q Now, leaving the figures for a moment; just put them 
to one side because counsel for the telephone company 
will ask you about them. 

Can you tell us about the business from what you can 
tell of the income and expenditures, how was it handled 
from the viewpoint of expenditures? Did you spend 

113 everything you took in? A We spent everything 
we took in and spent more. 

Q What was it spent for? A It was spent with the 
idea that some day it would reach some profits, and we 
kept putting everything we had back into the business 
hoping we would get on top, and we had started up. 

Q What was the condition of the business in the sea¬ 
son of 1946-47? How was it going? How was the or¬ 
chestra going that season? A It was going fine. We had 
lots of jobs and were getting lots of publicity. 

Q Are you speaking of newspaper publicity? A Yes, 
sir. 

Q You did a lot of advertising? A Yes, sir. 

Q In the season of 1947-48, how did that start, the 
first half of the season? A The first three months of 
that season, and before that, I mean the last three months 
of 1947 the business was about normal. In fact, it was— 
it was, $1,340 of that amount was in the first three months 
of the season. 

Q I want to interrupt you at that point Do you have 
a list of places you played and the amounts you received? 
A Yes. 

114 Q Do you have that prepared? A Yes. 

Q These are computed from your records? A 

Yes. 

Q And for the purpose of convenience we have those 
in one schedule. 

This includes both the 1946-47 season and the 1947-48 
season A Yes. 

Q Do you have an extra copy of that? Do you have 
the original here? This is not the same? A No. 


Q If you have the original I would like to have it. 
A You have it there. 

MR. FRIEDLANDER: Would Your Honor like to look 
at this? 

THE COURT: Not now. 

BY MR. FRIEDLANDER: 

Q You have here, this is your original, is it not? A 
Yes. 

Q That represents, does it, the actual jobs you played 
and the moneys you received on each job? A Yes, sir. 

MR. FRIEDLANDER: We will offer for the purpose 
of convenience, instead of having the witness testify to 
each one, unless counsel has objection, and we can put that 
in the record and use it. 

115 MR. MICHELET: No. I would like to ask the 
witness some questions on voir dire of her. 

THE COURT: Sir? 

MR. MICHELET: I would like to ask the witness some 
questions on voir dire. My objection is that this is not 
a complete record kept in the regular course of business. 

THE COURT: Just let me look at that a moment 

MR. FRIEDLANDER: I will tell you, if you object 
to that I will withdraw it. 

THE COURT: Just a minute. It is perfectly obvious 
it is not claimed to be an original record. The witness 
testified and counsel said she copied this from the original 
record. 

Now, you are demanding the original record, is that 
right? 

MR. MICHELET: Yes, sir. 

THE COURT: Have you the original record with you? 

THE WITNESS: I testified before that we did not 
keep original rcords as such. That is not in the book. 
I wrote down the person engaging the band and how much 
it cost, and the reason for that is that prior to 1948 band 
leaders were not considered employers for withholding 
taxes and unemployment compensation. We just didn’t 



have to have any records of that sort, and we don’t have 

them. We do have them now, but I don’t have them prior 
to 1948. 

THE COURT: All right Now, where did you get the 
data to make this npt 

116 THE WITNESS: Well, in the books that was 
introduced yesterday of the little cards that Mr. 

Clay mails ont on his jobs, and from newspaper dippings 
and everything. I can show somewhere in there some¬ 
thing that was printed at the time of the job. I can show 
that I can show those things from there. 

THE COURT: And did yon get that ont of this book, 
yon say? 

THE WITNESS: Yes, sir. 

THE COURT: Well, connsel for the defendant ob¬ 
jects, and if yon demand it we will jnst have to take 
the time to go throngh the book. 

MR. MICHELET: Yes, I wonld like to develop on 
voir dire here that she testified she had destroyed what 
records she did have, and that that part of it was made 
np from memory. 

THE COURT: Well, yon can do that on cross-exami¬ 
nation, bnt she has testified she can get the data ont of 
those books. 

MR. MICHELET: Well, we wonld like the original 
records, then, Yonr Honor. 

THE COURT: All right 

MR. FRUEDLANDER: I will withdraw the statement, 

then, bnt the witness has testified the figures on the board 
are the result of what she computed. 

BY MR. FRUEDLANDER: 

117 Q Now, can yon tell ns in 1948, the beginning 
of 1948, how many jobs did yon have in January? 

A We had no jobs in January of 1948. 

Q How many jobs did yon have in February, 1948? 
A In February we had three jobs. 



Q What jobs were they? A The job on February 
13 for the Colorado State Society. 

Q Now, stop there. How did yon get that job? A 
Mr. Clay .booked that job, and I don’t know. 

Q What is yonr next job? A The next job is Feb¬ 
ruary 14, for the AMVETS. 

Q Now, is that an annual job that you get every year? 
A No, sir. 

Q Do you know how it was gotten? A Mr. Clay be¬ 
longs to tiie AMVETS, and while at meetings he booked 
that job. 

Q And does that complete that job? What is this? 
A That is VFW, and that is an annual job. 

Q He gets that every year? A Yes. 

Q Now, did you have any jobs in March? A No, 


Cross-Examination 


118 BY MR. MICHELET: 

Q Mrs. Clay, there was testimony that you and 
Mr. Clay got up the advertising book together, is that 
right? A Yes, sir. 

Q Now, prior to moving to the Transportation Build¬ 
ing, prior to your getting your job at the Transportation 
Building, there was considerable advertising of the or¬ 
chestra business through the number Georgia 6012, was 
there not? A Yes, sir. 

Q Now, when did you go to the Transportation Build¬ 
ing? A In July, 1947. 

Q And what was your position there? A Secretary 
in the law department of the Association of American 
Railroads. 

Q And would you tell us your hours of employment? 
A From 8:30 to 5:15. 

Q Now, Mrs. Clay, it is true, is it not, that when you 
went to the Transportation Building the orchestra busi- 
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ness telephone was transferred to your desk there? A 
Yes, sir. 

Q And did that involve a change in numbers? A Yes, 
sir. 

Q And what was the change? A The number was 
changed from Georgia 6012 to National 3257. 

119 Q Now, isn’t it true that you didn’t do any 
advertising in announcement cards on this National 

3257 number from that time until after nine months later, 
when the new directory came out? A No, sir, that is not 
true. 

Q It is not true. Can you tell us what advertising you 
did then? A Yes, sir. 

Q On that National number? A Yes, sir, in— 

Q Would the book help you? A Yes, sir, in—yes, I 
can show it to you. In the fall of 1947, after we had this 
telephone changed and Mr. Clay had made recordings of 
his orchestra— 

THE COURT: Had done what? 

THE WITNESS: Had made recordings of his orches¬ 
tra, we mailed to prospective customers this card which 
shows there the number National 3257. We also mailed 
this card— 

BY MR. MICHELET: 

Q When you spoke, Mrs. Clay, that it shows National 
3257, that went out in the season of 1947, is that correct? 
A Yes. 

Q And does that ad also show night phone Taylor 1381? 
A Yes. 

Q Now, what other advertising did you do of 

120 the National 3257 number? A That is right here 
(indicating). 

Q And when you refer to this “right here” would you 
describe it so that it can be identified in the record? A 
Well, it is a card about 4 by 9. It has a picture of a 
13-piece band on it, and it says “Bradley Clay Presents His 
New Spotlight Band,” and over on the side it describes 
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THE WITNESS: Oh, that is 1949. See, I am 

122 showing those two jobs on my list of 1949. 

BY MR. MICHELET: 

Q Then the ad, the third ad you have referred to did 
not come out in the period of July, 1947 to March, 1948? 
A No. 

Q And it would relate to a period after your National 
3257 number was in the new directory, would it not? 
A That’s right. 

Q Then it is still correct as to the other two that went 
out in the fall of 1947, that the National number was made 
known, and the Taylor number was made known? A Yes, 
sir. 

MR. MICHELET: I would like to show that to the 
jury. 

(Thereupon the exhibit was passed among the jury.) 
MR. FRIEDLANDER: The entire book is in evidence. 
I thought maybe while the jury has it they might want 
to look through the whole book. 

MR. MICHELET: Can they keep it and turn to the 
page I gave them first so they will understand which ad 
the witness has testified about, and then look through the 
whole thing later? 

BY MR. MICHELET: 

Q Now, Mrs. Clay, directing your attention to the 
moving of the telephone, the orchestra business telephone, 
from your home to the Transportation Building, 

123 are you the one that made the arrangement for 
that with the telephone company? A Yes, sir. 

Q And you did that at your husband’s request, is that 
correct? A Yes, sir. 

Q Now, would you tell us—you had a conversation 
with some representative of the telephone company in 
regard to that? A Yes, sir. 

Q Would you tell us the substance, as best you can 
recollect, what that conversation was? 

THE COURT: As near as you can remember. 



THE WITNESS: As near as I can remember, I went 
to work on July 17, 1947, and it was that day or the next 
day that I called the telephone company. 

I dialed the business office, Metropolitan 9900 and, as 
usual, a girl came on the phone and she said, “Telephone 
company, the business office,” and then the girl says, or 
I said: 

“I would like to speak to someone in the business office 
about Georgia 6012.” 

So I was connected with whoever is designated in the 
telephone company to handle inquiries about that par¬ 
ticular exchange,-or number. I explained to the 
124 girl that we had a business phone and a residence 
phone in our home, and that I had taken this em¬ 
ployment downtown and I wanted the telephone moved. 

I explained to her that it was important that I try to 
keep the same number because that number had been ad¬ 
vertised, or that I have some service on the phone that 
would transfer the calls to the new number, and she 
assured me that the calls going to Georgia 6012 would be 
transferred until the new directory came out; and I re¬ 
member that I was—I wanted to make sure that nothing 
would happen to the number because we had advertised 
it, because we wanted people to be able to get it, and 
she assured me that when anyone dialed Georgia 6012 an 
operator would come on the line and say, “The number 
has been changed to National 3257.” 

BY MB. MICHELET: 

Q And in that same discussion, same telephone con¬ 
versation with the representative of the telephone com¬ 
pany, did you inquire if there would be any charge for 
that service? A Yes, I did inquire. 

Q And what was the result of that inquiry? A The 
girl told me they were not permitted to charge for it. 

Q They were hot permitted to charge for it? A That’s 
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Q Do yon recall what date the business telephone 

125 was moved to the Transportation Building with 
respect to this telephone conversation yon have tes¬ 
tified about? Can yon fix the date when the instrument 
went down to the Transporation Building, the business 
telephone? A It was the same week. 

Q The same week, and is that the same week you went 
to work? A That’s right 

Q And that would be a week from about the 17th of 
July to the 24th of July, 1947? Is that about right? 

MB. KEANE: You will have to speak up. The re¬ 
porter can’t register your nod. 

BY MB. MICHELET: 

Q Will you answer? A Yes, sir. 

Q Mrs. Clay, for how long a period did you continue 
to get telephone calls on the national number, National 
3257, after this transfer? A My recollection is that the 
calls dropped off noticeably in the early part of December. 

THE COUBT: Of December? 

THE WITNESS: Of December. 

BY MB. MICHELET: 

Q Between July and December, then, you did 

126 get referral service? A Yes, sir. 

Q You had no indication of any interruption in 
it up to at least the early part of December, is that right? 
A Well, I got calls. Whether those calls came by reason 
of the referral service, or not, I don’t know. 

Q Did you get calls from your husband on National 
3257? A Yes, sir. 

Q So that the instrument was working then? That is - 
dear, the instrument was in good order? A Yes, but 
my husband wouldn’t have looked into the telephone di¬ 
rectory to get the number. He knew what the number was. 

Q What number would he call? A He would call 
National 3257. 

Q They continued to dear and come through? A Yes. 

(Thereupon a short recess was had.) 


67 


BY MR. MICHELET: 

Q Mrs. Clay, assuming that December 26, 1947, was 
the date when reference of calls was the first interrnption 
with reference to calls, is it yonr testimony that yon did 
not get any phone calls on National 3257 for the month 
of December, 19471 

THE COURT: Yon say “assuming”? 

127 MR. MICHELET: Assuming that December 26, 
1947 was the date of the beginning of the period 

of the first interruption in reference of people calling 
Georgia 6012. 

MR. FRIEDLANDER: I think yon ought to explain 
to the Court about the contract with Mrs. Horowitz be¬ 
cause that date is the installation of her phone. 

MR. MICHELET: That is correct 
MR. FRIEDLANDER: That is why counsel picks that 
date; the lady who took the phone over, that number, her 
phone was installed December 26th. 

THE COURT: Mrs. Horowitz? 

MR. FRIEDLANDER: Yes. That is the reason he 
picks that date. 

MR. MICHELET: From the date the Clays received 
the new number. National 3257, until December 26, 1947, 
Georgia 6012 had not been assigned to any new sub¬ 
scriber, but on December 26, 1947, that number Georgia 
6012 was assigned to Mrs. Horowitz. 

MR. FRIEDLANDER: I would like to correct counsel. 
The phone was installed on that date. The contract was 
prior to that 
MR. MICHELET: Yes. 

BY MR. MICHELET: 

Q Now, assuming December 26, 1947, was the date of 
the beginning of the first interruption of the service, 

128 referral service, is it your testimony that you did 
not receive any phone calls in the month of De 1 

cember? A I can’t testify that I didn’t get any calls 
after a particular date, three years ago. All I can say is 
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that calls fell off, the inquiries dropped, and we just didn’t 
have any more business after that. 

Q Do yon know that yon received some business calls? 

THE COURT: When? 

MR MICHELET: In December of 1947.. 

THE WITNESS: I don’t know that I did, or I don’t 
know that we didn’t 

BY MR MICHELET: 

Q Mrs. Clay, would yon tell ns how many engagements 
the orchestra played in the year 1947? 

MR. FRIEDLANDER: Do yon want her to use this 
list? 

THE WITNESS: The first five months of 1947 we had 
eight jobs in January. 

MR. MICHELET: The first five months? 

MR FRIEDLANDER: That is taken month by month 
in 1947. 

BY MR. MICHELET: 

Q Can yon give ns just the number of engagements 
for the whole year 1947, calendar year? 

THE COURT: How? 

MR. MICHELET: The calendar year 1947. 

THE WITNESS: Nineteen. Now, wait a min- 
129 nte, eleven for the last three months. 

MR. FRIEDLANDER: That is a total of thirty. 

THE WITNESS : Thirty-two. 

MR. FRIEDLANDER: Nineteen and eleven, yon said. 

BY MR MICHELET: 

Q 1947 total Can yon give it for 1946, total engage¬ 
ments, calendar year of 1946? A I have here a list of 
jobs that I made up from these clippings. There are a 
number of jobs that I can’t fix the date. For instance, 
in the newspaper clipping it will say that Mr. Clay’s 
orchestra is playing for the Texas State Society at the 
Wardman Park Hotel on Friday night. I can’t place 
what year that year is. 

THE COURT: What year or month? 





THE WITNESS: I can’t place what year or month, 
but I can say that all these jobs were played prior to 
July, 1947. 

BY MR MICHELET: 

Q Can yon give us the figure of what you have for the 
calendar year 1946? A I don’t have any figures for the 
calendar year 1946. 

THE COURT: Maybe we don’t understand each other. 

MB. FRIEDLANDER: You apparently have figures 
for the first five months of ’47 and the last three months 
of ’47. 

THE WITNESS: Yes. 

130 THE COURT: But back of that you don’t have 
any, is that right? 

THE WITNESS: I have a list of jobs in 1945, and a 
list of jobs in 1946. I have got a list of these jobs, but 
can’t tell whether they were in 1945 or ’46. 

THE COURT: She says she can testify positively as 
to some of them but cannot testify positively as to others, 
as to whether they were 1945 or ’46. 

BY MR MICHELET: 

Q Mrs. Clay, calling your attention to the gross re¬ 
ceipts for 1946, that you testified was correct on the 
income tax: 

In testifying to the figure for 1947 gross receipts, as to 
which you said that there was a mistake on the income 
tax return, that it was about $700 more than the return 
shows; 

Now, would it be true you played just about twice as 
many engagements in 1946 as you did in 1947? A No. 

Q The fact that gross receipt were double in 1946 over 
’47 would mean you played twice as much, wouldn’t it? 
A In 1946 we had two steady engagements,- one of which 
we had the band played at Tip Top Tavern for about 
five or six weeks every night, and in the same year we 
had a steady engagement for I think a foil week 

131 out in Gaithersburg, so that a large part of that 
$6^65 is attributable to those two steady jobs. 
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Q Now, is it true that on the return of gross receipts 
of $6,965 in 1946 yon still had a loss of $92, considering 
the expenses of your orchestra that year? A That is 
true. 

Q I believe you testified that this orchestra business 
is seasonal, and you get orchestra business in the spring 
and then it falls off, that there is a slack season, is that 
correct! A That is correct. 

Q And then you go on vacation or some such thing? 
A That is right. 

Q In the slack season, and then you come back in the 
fall and put out advertisements as you testified you did in 
1947? A Yes, sir. 

Q At your , new orchestra number? A Yes. 

Q So that you started your orchestra business up 
again, starting in the fall? A That’s right. 

Q Now, isn’t it true that after this gross receipts, 
cutting from $6,965 in 1946 to about half that much in 
1947, that you took a job in the summer of 1947? 
132 You went to work, did you not? A Yes, I did. 

Q Now, had you worked prior to that time and 
subsequent to your marriage? A Yes, sir. 

Q Where? A When do you mean? 

Q Subsequent to your marriage, subsequent to your 
marriage and before getting your job at the Transporta¬ 
tion building, had you done other work? A Yes. 

Q When had you done that? A In 1946 I worked for 
the George M. Mullin Company, which was an export 
company. 

Q How long did you work on that job? A About two 
years. 

Q About two years. You started there in 1945? A 
I guess I started there in the beginning of 1945. 

Q Was there a time between when you were not work¬ 
ing, between the Mullin job and you started at the Trans¬ 
portation Building job? A Yes. 

Q How long a period, about? A About six months. 




Q Mrs. Clay, were you working when yon were 

133 married? A Yes, sir. 

Q And that was the Mnllin job? A Yes. 

Q I believe yon testified, Mrs. Clay, that there were 
three jobs in 1948, in February, for The Colorado State 
Society, the AMVETS, and the VFW. 

It is true, is it not, that those engagements were madein 
some other way than over your business telephone, Na¬ 
tional 3257? A Yes, sir. 

Q Mrs. Clay, I asked yon about the month of Decem¬ 
ber, 1947, if yon received any orchestra engagements, if 
yon received any business calls, and I believe your testi¬ 
mony was that yon did not. A That I couldn’t testify, 
that we did or didn’t. I just don’t know. I can’t say 
that I didn’t get any calls. - . \ 

Q Pardon? A I can’t say that I didn’t get any calls. 

Q Mrs. Clay, do yon recall being sworn to take your 
deposition in June of 1948? A Yes. 

Q On that occasion do yon recall if I asked yon this: 
question and yon gave this answer: 

“Question: Mrs. Clay, during the month of January 
of 1948, did yon get any calls on National 3257 re- 

134 garding orchestra engagements? 

“Answer: No, sir.” 

Do yon recall that question and answer? A Yes, sir. 

Q “Question: Did yon receive any in the month of 
December, 1947? 

“Answer: No.” 

Do yon recall that? A Yes, sir. 

Q Mrs. Clay, do yon know the date when you first 
discovered interruption of reference service? A First 
discovered that it had actually been stopped? 

Q Yes. A It was in the early part of February, I 
would say around the 10th. or 11th of February, 1948. 

Q What date? A Around the 10th or 11th of Feb¬ 
ruary, 1948. 

Q Isn’t it true that that discovery was made in Jan¬ 
uary, 1948, Mrs. Clay? A No, sir. 




Q And when that discovery was made,. how was it 
made! A By Mr. Clay calling this number and getting 
Mrs. Horowitz direct on his own number. 

Q He dialed what number? A He dialed Georgia 
6012. 

135 Q And who did he get? A He got Mrs. Horo¬ 
witz. 

Q And what was done then? A We went to a law¬ 
yer, a Mr. Driskill, and he notified the telephone company. 

Q How soon did yon go to him, do yon recall? A 
The next day, I am sure it was either the next day or 
two days. 

Q What was the date that yon discovered the second 
interruption in reference to referral.service? Do yon re¬ 
call that? A I can’t place that date. 

Q Pardon? A I can’t place that date. 

Q Was it the 27th of February, 1948? A No, be¬ 
cause I was not involved in that discovery, and I have no 
reason to remember it 

Q Do yon know whetf that was reported to Mr. Driskill, 
that second interruption? A Bight when it happened. 

Q The same day? A The same evening. 

Q Mrs. Clay, did yon, or your husband, to your knowl¬ 
edge, call in to the telephone company in January of 
1948 and complain that calls were being received 

136 by an orchestra leader on Georgia 6012? A How 
is that? 

Q Did you make a complaint at the time Mrs. Horo¬ 
witz had Georgia 6012 number, make a complaint to the 
telephone company that calls were being received by a 
party having charge of 6012 for an orchestra leader? Do 
you recall making such complaint? 

MR. FRTFjDTANDES; I don’t understand the ques¬ 
tion. I don’t know whether the witness does. 

THE WITNESS: I don’t understand it, either. 

MB. FBIEDLANDEB: By orchestra leader, do you 
mean Mrs. Horowitz was acting for some other orchestra 
leader? 
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Q Were yon present when Mr. Clay gave his 

138 deposition and said the expenses on that extra 
$700 were about the same as the reecipts? A 

Yes, sir. 

Q Mrs. Clay, as to his claim of expenses, do yon 
have records kept from day to day, or vouchers to show 
how much of that was advertising and how much of it 
was expenses that were necessary on the time when the 
engagements were played? A All I have is in the in¬ 
come tax return which gives the breakdown. 

Q You have no records or breakdown as to what part 
was advertising and what part went to pay orchestra 
men? A It shows on the income tax returns of which 
you have those figures. 

Q Do you have any record kept in the regular course 
of business on that from day to day? A No, sir. 

Q Do you have figures that would enable us to sepa¬ 
rate that from the advertising? A No, sir. 

Q Or any receipted bills on that? A I have some 
receipted bills but they are just ones that I picked up 
here and there. I do not claim that they are any records 
to substantiate anything that is on the income tax. 
I think I have stated that the income tax is the 

139 only records that I have, for those years. 

Q Mrs. Clay, can you tell us how you arrived 
at this $3,640 figure for the year including a part of 
1946 and part of 1947 gross figure? A Yes, the $1,500 
■ of it belongs to the 1946 part 

THE COURT: That would be three months? 

THE WITNESS: That is right, and the $2,140 bal¬ 
ance is for the first five months of 1947. 

BY MR. MICHELET: 

Q And how do you get at that separation, please? 
A By going through those things and showing each 
job we played and in which part of the year. 

Q But some of them show just a date but not a 
month or year. A They show months. I can put it 
down in the months. 




Q But they don’t show what year. A No, sir. 

Q And do they show amounts t A No, sir. 

Q How do you get at the amounts! A Well, I just 
had to estimate it to the best of my ability., 

Q You don’t know then—this figure is just merely an 
estimate; you don’t know that that is the correct figure! 
A Well, it is a correct figure according to my 

140 income tax return. 

Q But your income tax return don’t split it 
down! A That’s right 

Q You have just got a general figure for the calendar 
year! A That’s right 

Q Which the income tax return does not give you any 
split other than to get it part in 1946 and part 1947! 
A No. 

Q That is just an estimate on your part, without any 
records to base it on! A Well, no, I can look in there 
and see how many jobs we played, and what part of 
the year they were played in, and I know when we are 
busy and when not, and I can count a calendar year 
figure for the whole year of 1947. I know none of that 
was in the summer. < . 

Q But these you say you looked into and place re¬ 
liance on, they don’t show any dollar figures, do they, 
Mrs. Clay! A No, sir. 

Q Now, is the same thing true of the other figures 
besides—is the same thing true of 1947-48 figure of 
$2,060, that that is based on an estimate of yours! A 
Yes, sir, and I know that for the year 1948, that for 
the year 1947-48 I know we didn’t have any income 

141 in January, 1948, and I know we didn’t have 

) any in March, 1948. I know we had income 

from three jobs in 1948, and that figure $720 belongs in 
1948. 

Q But the other part of it that relates to the year 
1947, that is, the last three or four months of the year 

1947, that is an estimate! A It is right here, $1*340 






74 

Q Were you present when Mr. Clay gave his 

138 deposition and said the expenses on that extra 
$700 were about the same as the reecipts? A 

Yes, sir. 

Q Mrs. Clay, as to his claim of expenses, do you 
have records kept from day to day, or vouchers to show 
how much of that was advertising and how much of it 
was expenses that were necessary on the time when the 
engagements were played? A All I have is in the in¬ 
come tax return which gives the breakdown. 

Q You have no records or breakdown as to what part 
was advertising and what part went to pay orchestra 
men? A It shows on the income tax returns of which 
you have those figures. 

Q Do you have any record kept in the regular course 
of business on that from day to day? A No, sir. 

Q Do you have figures that would enable us to sepa¬ 
rate that from the advertising? A No, sir. 

Q Or any receipted bills on that? A I have some 
receipted bills but they are just ones that I picked up 
here and there. I do not claim that they are any records 
to substantiate anything that is on the income tax. 
I think I have stated that the income tax is the 

139 only records that I have, for those years. 

Q Mrs. Clay, can you tell us how you arrived 
at this $3,640 figure for the year including a part of 
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for the first part of the 1947-48 season, and $720 for the 
last part of that season, making a total of $2,060. 

MR MICHELET: That is the paper that was with¬ 
drawn and not admitted as an exhibit. 

ME. FBIEDLANDER: If yon are going to use it, 
let’s pnt it in. 

ME. MICHELET: Well, the witness presented it. It 
isn’t entitled to go in on that basis. 

MR FRIEDLANDER: Yon are reading it Yon 
oughtn’t to use it 

ME. MICHELET: No, I just asked the witness a 
question. 

BY ME. MICHELET: 

Q As to the year 1947, Mrs. Clay, do yon recall the 
following being in your deposition taken in June? 

ME. FBIEDLANDEB: Of 19481 

MR MICHELET: Of 1948, yes. 

BY MR MICHELET: 

142 Q Do yon recall that? A Yon didn’t ask me. 

Yon asked me if I recalled the following, but yon 
didn’t ask me what 

.THE COURT: The question is very difficult for the 
witness. If yon want to call her attention to something 
she said in the deposition, make it dear. That is what 
yon are going to have to do. 

ME. MICHELET: Yes, sir. 

BY ME. MICHELET: 

Q Mrs. Clay, in taking your deposition, I asked yon 
the following question, and did yon give the following 
answer: 

“Question: I hand yon a paper showing a summary 
of business for the year 1947 as submitted to me by 
counsel for the plaintiff. Can yon tell me from what 
records that was made up? 

“Answer: Well, it was made up from such slips of 
paper as I had about the telephone calls, and from the 
calendar or from various paper publicity that we had 



on the jobs, and from what Mr. Clay and I could re¬ 
member at the time this was made up.” 

That is the first question. 

Now, the second question: 

“Question: Was that made up fairly recently, Mrs. 
Clay? 

“Answer: Yes, sir. 

143 “Question: In 1948? 

“Answer: Yes, sir. 

*‘ Question: March of 1948, was it? 

“Anwer: Must have been. It says ‘No business’ 
March, so it must have been. 

“Question: Do you have the records from which you 
made up that summary? 

“Answer: No, I have not 

“Question: What has happened to them? 

“Answer: Well they were the slips of paper and from 
memory, and the only thing I have that I know that 
I have would be the various notations in the check books, 
but I don’t have all of those. 

“Question: You don’t have the records that you did 
have when that was made up? 

“Answer: No. 

“Question: You have thrown those away since the 
time of making that up? 

“Answer; After I had gathered together everything 
that I could I thought this was sufficient, that had every¬ 
thing on it, that I no longer needed those other things. 

“Question: Mrs. Clay, do you have copies of contracts 
that were made covering the engagements performed by 
Mr. Clay? 

144 “Answer: No, sir.” 

Do you remember those questions and answers? 

A Yes. 

MR FRIEDLANDER: Now, what paper was it? 
Will you identify the paper so we will know what you 
are talking about? You had some paper you were re- 
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on the jobs, and from what Mr. Clay and I could re¬ 
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“Question: What has happened to them? 

“Answer: Well they were the slips of paper and from 
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MR FRIEDLANDER: Now, what paper was it? 
Will you identify the paper so we will know what you 
are talking about? You had some paper you were re- 
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ferring to at that time. I am very much interested in 
knowing what years are referred to in that paper. Do 
you want to put this in? 

ME. MICHELET: You may, if you like. 

ME. FEIEDLANDEE: I will ask this be admitted. 

THE COTJET: Are you objecting? 

ME. MICHELET: I am not saying I won’t object 
to it lam saying he may offer it 

MR. FEIEDLANDEE: I offer it. 

THE COUET: What do you say? 

ME. MICHELET: I handed it to him to offer it I 
am not saying I have no objection to it 

THE COUET: Are vou offering it yourself? 

ME. MICHELET: No, sir. 

ME. FEIEDLANDEE: Shall I wait? 

THE COUET: I still don’t know what the situation is. 
What did you give it to him for, because he asked 
for it? 

ME. MICHELET: Yes, sir. 

ME. FEIEDLANDEE: Now I offer it 

ME. MICHELET: Can’t it wait until we finish? 
145 We haven’t finished the cross-examination. 

THE COUET: Have you anything further? 

ME. MICHELET: Yes, sir. 

THE COUET: Proceed, sir. 

BY ME. MICHELET: 

Q Mrs. Clay, is the situation the same as to 1946 as 
it was to 1947 about not having records? A Yes, sir. 

Q What is the answer, please? A Yes, sir. 

Q Mrs. Clay, does the information you have enable 
you to tell how many engagements you had in December, 
1946? A You asked me that before, Mr. Michelet, and 
I told you I had all these jobs that I can’t place the 
dates on. 

Q I asked you for the whole year 1946. You are not 
able to do it, then? A No, if I had it by months I 
would have it for the whole year. 



Q Can you do it for the year December, 1947? A 
Yes, sir, December, 1947 there were six engagements. 

Q How many? A Six. . 

Q Would you enumerate those six jobs for us in De¬ 
cember, 1947? A December 6th was the DAV; 

146 December 7 t Chevy Chase Junior College; Decem¬ 
ber 20th, Gaithersburg School; December 23rd, 

Chevy Chevy Commerce Club; December 27th I have here 
the name of a Mrs. Arch Biddick. It is a school job out 
in Silver Spring, or some neighborhood in Maryland; 
December 31st a^ Patuxent Air Base. 

Q Isn’t it true, Mrs. Clay, that you had at least three 
times that many engagements in December, 1946? A I 
don’t know how many we had in December, 1946. 

Q So there has been three times as many, so far as 
you know? A Well, no. 

Q You say no. How many would there be? A I 
don’t understand the question. Are you asking me that 
there could have been 18 jobs, three times as many? 

Q Three times as many in December, 1946? A No, 
there could not have been. 

Q There could have been a solid week of jobs in 
December, 1946, like you had at another time, couldn’t 
there? A There could have been, but there wasn’t. 

Q Then you say there could not be? 

MB. FBIEDLANDEB: She said that there wasn’t 
THE COUBT: She said that there could be but that 
there wasn’t, is what she said. 

THE WITNESS: I would know if we had a steady 
week of jobs. 

147 BY MB. MICHELET: 

Q What is your best estimate of the number 
of jobs you did have in December, 1946? A I can say 
for sure that on two days in 1946, only two days are 
the ones I have for sure, but I have here one, two, three, 
four, five, six—fourteen other jobs that were played in 
1945-46 which I can’t place the dates of. Now, some of 




those could have been in December and some not, I don’t 
know. 

Q So far as you know, all of them could have been 
in December. A Well, I don’t know. I don’t think they 
could all have been in December. I am sure they were 
not all in December. 

Q When did you have that steady job for the Tip 
Top, Mrs. Clay, when, in 1946? A I would say that that 
would have been around May or June, as I remember 
going out there. It wasn’t during the winter, I know, 
and I would place it around in the spring. 

Q And why did it terminate, do you lmow? A Well, 
people change bands. They have a band in for a while 
and then they have another band in for a while. 

Q And what was the date of termination? A I don’t 
know. 

148 Q Can you fix it approximately? A Well, it 
must have been in the spring; if that is when the 
job was, I guess that is when it terminated. 

Q That is the spring of 1946, is that right? A That’s 
Tight. _ . 

MR. MICHELET: That is all. 


Redirect Examination 
BY MR. FRIEDLANDER: 

Q You have standard charges for orchestras, and 
you had at that time during 1945, 1946, 1947, and 1948, 
and so forth? A That’s right 

Q In other words, a certain size orchestra is a cer¬ 
tain price? A Yes. 

Q In other words, when you say you estimate, you 
know what the size of the orchestra was and know what 
the price was, is that right? A Yes. 

Q Now, your memory in 1948 of events that happened 
in 1947 and ’48 was better then than it is now? A It 
certainly was. 

Q So if you knew in June, 1948, that you received no 




telephone calls during December, 1947, that is correct, 
is it not? A Yes, sir. 

149 Q And with your memory refreshed by the 
deposition called to yonr attention by counsel, you 

feel safe in saying now that is correct? A Yes. 

MB. MICHELET: I object to that 
THE COTJBT: What is correct? 

MB. FB3JEDLA NDEB: Her memory as to telephone 
calls in December. 

BY MB. FBIEDLANDEB: 

Q Now, this book which has been marked as an ex¬ 
hibit for the plaintiff, No. 2, that is not a complete record 
of all the jobs, is it? A No, sir. 

Q That is what yon got np for the purpose of this 
trial? A That book was just compiled only a week or 
so ago, and it consists of those things we had and still 
have. It isn’t claimed to be a complete record of our 
business. 

Q Do you recall in 1948, in June, when you were being 
examined on deposition by counsel, Mr. Michelet, do you 
recall whether or not he handed you this paper? Will 
you look at it and see whether that is the paper he 
handed you, or can we stipulate that? 

MB. MICHELET: We can stipulate that 

MB. FBIEDLANDEB: Then I win offer this 

150 in evidnce as being admissible because it was used 
in connection with the examination of the witness 

without having been identified or marked in the deposi¬ 
tion, and then used by counsel in examining the witness, 
and I think we ought to have the benefit of it in this case. 
MB. MICHELET: I object 

MB. FBIEDLANDEB: Well, if he objects, all right 
BY MB. FBIEDLANDEB: 

Q Will you describe completely how your discovery 
was made that the. calls were not going through? A 
Well, Mr. Clay asked me every evening when I would 
come home, “Did you get any calls today?” 
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I would say, “No.” 

He would say, “I can’t understand what is happening.” 

Well, I didn’t want him to worry so much about it, 
and I would say, “Well, maybe we will get a call to¬ 
morrow.” 

That went on and on like that, and I was beginning to 
be worried because he was so worried about it, and finally 
one night I said: 

“Why don’t you call your own number and see what 
happens!” 

So he dialed Georgia 6012, expecting that the operator 
would come on and say “What number are you calling,” 
but instead of that he got Mrs. Horowitz. 

Q Now, did you go to see Mrs. Horowitz with Mr. 
Clay! A Yes, sir, we did. 

Q And did you talk with Mrs. Horowitz, or did 
151 Mr. Clay talk to Mrs. Horowith in your presence! 

Just yes or no. A Yes, sir. 

Q And as a result of what Mrs. Horowitz said, did you 
prepare an affidavit in accordance with her statement! A 
1 prepared a statement 

Q A statement And did you submit that statement to * 
Mrs. Horowitz! A Yes. 

Q And did you have an occasion to go to Mrs. Horo¬ 
witz when Mr. Driskill went! A No, sir, we went later. 

Q And when you went later with Mr. Driskill, did you 
take this paper with you! A We had left the paper 
with her prior to that time. 

Q Did you afterward see the paper or hear about it! 
A I heard about it. 

Q From whom! A When we went down to take our 
depositions Mr. Michelet had the paper that we had left 
with Mrs. Horowitz. 

Q And by Mr. Michelet you mean counsel for the tele¬ 
phone company! A Yes, sir. 

Q Now, have you seen that paper since that date! 
A No, sir. 
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MB. FBIEDLANDEB: May we have that paper, 
please? 

152 I am going to ask the witness to identify it and 
then 1 will ask the Court to mark it for identifi¬ 
cation. I realize it is not admissible at this point but 1 
think at some period it will be. 

BY MB. FBIEDLANDEB: 

Q I just want yon to identify that paper as being the 
paper yon prepared after your conversation with Mr. 
Horowitz, or after yon heard Mrs. Horowitz ’ conversation. 
A This is the paper that I left with Mrs. Horowitz. 

MB. MICHELET: Could yon fix the date? 

BY MB. FBIEDLANDEB: 

Q The paper isn’t dated. Can yon fix the date, month 
and year? A No. I can fix it as to the year, 1948. 
Q What month? A Just shortly after we discovered 

Q And that was in what month? A We discovered 
it in February. 

MB. MICHELET: February, 1948 would be the ap¬ 
proximate date? 

MB. FBIEDLANDEB: Will yon mark this as Plain¬ 
tiff’s Exhibit 3 for identification? 

(Paper identified by witness Horowitz statement 
was marked as Plaintiff’s Exhibit No. 3 for identifioa- 


Recross Examination 
BY MB. MICHELET: 

Q Mrs. Clay, when yon say yon prepared this state¬ 
ment which has just been marked for identification, did 
yon draw it yourself or did Mr. Clay draw it? A I 
drew it. 

Q If yon knew he had testified in his deposition that 
he drew it, would that change your answer? A No, sir. 





Q Mrs. Clay, did there come a time when yon changed 
the name of your “All Veterans Band”? A Yes. 

Q Pardon? A. Yes, sir. 

Q When was that, what date? A If you will hand 
me the book again maybe I can place the date of that. 

MB. FRIED LANDER: Can we stipulate it? 

MB. MICHELET: Let her testify. 

THE WITNESS: The first night that I can find in 
this book here, and that is in January, 1947, the cards 
that were mailed out say “Bradley Clay and His Spot 
Light Band.” 

MB. FBIEDLANDEB: I didn’t get the date. 

THE WITNESS: January, 1947. 

154 BY MB. MICHELET: 

Q And the new name was changed from All 
Veterans to the new name there, Spot Light Band, is 
that right? A Yes, sir. 

MB. MICHELET: That is alL 

(The witness left the stand.) 


Robert H . DriskUl 


Direct Examination 
BY MB. FBIEDLANDEB: 

Q State your full name. A Robert H. DriskflL 
Q You are an attorney at law? A That is correct 


Q How long have you been a member of the bar? 
A Since 1933. 

156 Q Did there come a time in the beginning of 
1948 that you met E. Bradley Clay? A Yes, sir. 
Q Can you fix the time that you first saw him? A 
To the best of my recollection, and I am almost positive 
this is correct, it was February 11,1948. 



Q And at that time did Mr. Clay come to yon to 
handle some legal matter for him! A That is correct 
Q Can yon tell the Court and jury what that was? 
A Yes, sir, it was a matter which is this one on trial 
here now, that is the claim which he had against the 
telephone company for failure of telephone service. 


Q As a result of your conference, did you contact the 
telephone company? A Yes, sir, that very day. 

Q I beg your pardon? A That very day, February 

11 . 

Q And with whom did you speak, if you can tell us? 
A Well, I don’t know exactly who I spoke to that 
157 day. I called the main office, I think it was, of the 
telephone company, that is Metropolitan 9900. I 
think it was the main office number, and I talked to two 
or three ladies. One referred me to the other, and I think 
I finally wound up by talking to. Miss Baker, but I won’t 
be positive on that, but I think that is who it _ was. 

THE COURT: Was she the one you were referred to? 

THE WITNESS: No, Miss Baker, I was referred to 
finally as being Miss Baker. 

THE COURT: But you were referred by an employee 
of the company to this person? 

THE WITNESS: Yes, sir. 


Q Did you have some conversation with her about this 
matter? A Yes, sir. I related to her that Mr. Clay had 
come in to see me, and that he was in the orchestra busi¬ 
ness, told me he was in the orchestra business and that 
he had telephone advertising in the classified section under 
a Georgia number, which I think was Georgia 6012, but I 
can’t be positive on it, and that the telephone company 
had agreed .with him to refer calls on that phone to a new 
phone which he had had installed down in the building 
where his wife worked, and that Mr. Clay had noticed 
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that recently he had received no calls on that new 

158 phone, and that he had finally dialed that Georgia 
number to see whether or not calls were being re¬ 
ferred under the voluntary practice and he discovered 
that the call went through to another subscriber whose 
name was I think Mrs. Horowitz. 

1 explained that to the lady 1 talked to, I think it was 
Miss Baker, and she said I should talk to Mr. Maurer, 
who was not in, and so she would have him call me. 

Well, he did not call me back that afternoon while I 
was at the office, and the following morning when I re¬ 
turned I had a message there that Mr. Maurer had re¬ 
turned my call. 

Q Did you ever see Mr. Maurer? A Yes. 

• • • • 

Q Did you talk to Mr. Maurer at that time on the 
telephone? A I think I talked to Mr. Maurer on the 

12th of February, which was a personal call. 

• • • • 

159 THE COURT: As a result of that telephone 
call, did you arrange for a personal interview? 

THE WITNESS: I later had a personal interview. I 
don’t know whether I made it at that time. 

BY MR. FRIEDLANDER: 

Q Did you discuss the matter with Mr. Maurer on 
the 12th of February? A Yes. 

Q Would you tell us what was said by you and by 
him? A I think he told me he had received the mes¬ 
sage I had left the day before and that the matter had 
been taken care of by putting this number on what is 
known as split reference. 

Q Did he explain to you then what it was? 

160 A I don’t believe he explained it to me in detail, 
no. I think he just said that when the calls were 

made to the old Georgia number that they would be re¬ 
ferred, that they were put on a split reference. I don’t 
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think he explained what it was at that time. I have had 
it explained since then bnt not then. 

Q Did yon have any farther connection with this mat¬ 
ter t A Yes, sir, I did. I had several conversations 
with Mr. Maurer about it, and eventually we had a con¬ 
ference, I remember a personal conference in my office in 
the Woodward Building. 

Q At that time were you still getting the split refer¬ 
ence service? A Well, at the time we had the confer¬ 
ence in my office, it was on March 1, 1948, and at that 
time the split reference was not working. 

THE COURT: Was not what, sir? 

THE WITNESS: Was not working. It was not in 
effect 

BY MR. FRIEDLANDER: • 


Q Was that the basis of your conversation with him? 

THE COUBT: Do you mean he admitted it was not 
in effect? Is that right? Is that what you are saying, 
sir? 

THE WITNESS: Yes, sir; I mean he admitted it was 
not in effect, and I, myself, thought of trying to dial 
161 the number myself and found it was not in effect. 

Here is what happened, if I may clarify it a little 
bit: I think it was on Friday, the 27th of February, Mr. 
Clay called me at my home Friday evening and told me 
that he had dialed that number, that Georgia number, and 
that it was not on split reference, that the call went direct 
to Mrs. Horowitz; so then I dialed it and it went direct 
to Mrs. Horowitz. 

So I believe March 1st came on Monday. I know I 
didn’t get in touch with the telephone company about it 
until Mr. Maurer came in my office, which was on March 
1st, at two o’clock, 1948, and I bad two reasons for not 
doing that, for not getting in touch with him. 

One reason was that this Georgia number had been 
tested ai a day telephone number, and the only test I had 
made of it was at night, on Friday night, and I thought 
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that there might be some reason why the split reference 
was off at night but might be on at day, so when I was 
at my office later on March 1st I had this appointment 
with Mr. Maurer at two o’clock. Mr. Clay came in at 12 
o’clock. We went over the case together, and he fur¬ 
nished me a summary of the business he had done for a 
previous period, and Mr. Maurer came in at two o’clock 
and we had a discussion of the case. He brought some 
records over which we consulted, and we discussed. 

Just before he had arrived there I had had my secre¬ 
tary dial this Georgia number to see what would happen. 

I was on the extension. So the call went direct 
162 through to Mrs. Horowitz; and when Mr. Maurer 
was in the office I told him that the split reference 
which had been originally put on apparently was not on, 
but was off, and the calls were going through direct, and 
he said he could hardly believe it, that he couldn’t be¬ 
lieve it, and I said, “Well, I couldn’t either, but I tried 
it myself and found that to be the case.” And I asked 
him if he would like to make the test, so he sat down in 
my chair, which was most convenient to the telephone, and 
had my secretary dial the number and Mr. Maurer talked 
with Mrs. Horowitz on the phone, and then he asked me 
if he could make a free call. 




THE COURT: Make a whatt 

THE WITNESS: A free call, a free call, a call with¬ 
out charge. 

He asked me if he could make a free call, and I said 
yes, and so he dialed the telephone company—I suppose 
he dialed the telephone company, I understand that is 
what he was doing—and he tried to get a Mr. Homsbur- 
ger, and then he tried to get a Mr. Steele, and finally I 
believe he wound up by getting a Mrs. Murray, and he 
related to her what had happened, that the split reference 
had been taken off, or wasn’t working, and then after he 
talked to her he said to me, well, she was moire upset 
about it than he was because she had worked on the origi¬ 
nal complaint for a half a day herself. 



163 BY MB. FBIEDLANDEB: 

Q Now, at that time did you discuss with Mr. 
Maurer the question of the installation of Mrs. Horowitz* 
phone! A Yes, sir. 

Q Will you tell us what happened in that respect! 
A Well, he said that according to the record that it was 
installed on the 26th of December, 1947, and he said that 
that was the time when the reference to the National 
number had ceased. 

Q Well, did you make inquiry about that, and did he 
make further statements! A I asked him if he could 
be certain about it and he said that that is what the rec¬ 
ord showed, but that it would be possible that there was 
a break in a certain line, a disconnect on a certain line in 
the telephone office, that it might have been that it ceased 
before December 26th, the reference, and I asked him if 
he could check and find out He said he didn’t think he 
could; the chief engineer might be able to do it and he 
would let me know, and later I think he advised me that 
he was unable to learn definitely. 

Q Now, did you discuss with Mr. Maurer any other 
feature of the case at that time! 


164 . THE WITNESS: Well, I asked him what his 
records showed as to when that Georgia number, 
the telephone at the Georgia number had been removed 
from Mr. Clay’s home, and he said that that had been 
removed, according to the records, on the 16th day of 
July, 1947; and I asked him when the new phone was in¬ 
stalled in Mrs. Clay’s office, that is the National number, 
and he said that was on the 17th of July, apparently from 
one of his records, but there seemed to be a little con¬ 
fusion, but that the cut sheet, which he explained was the 
transfer sheet, showed it was the 21st of July, 1947. 


Q So there was a little uncertainty of which it was! 
A That is what he said. 
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Q Did lie explain to you why the split service was 
called off! 

• • • • 

A Yes, the next day. The next day he said he had 
talked with Mrs. Horowitz and that he had learned that 
that split reference was taken off on the 24th of February 
because Mrs. Horowitz had complained it interfered with 
her calls. 

• • • • 

165 BY MR. FRIEDLANDER: 

Q Did Mr. Maurer state to you that there were 
two errors committed by the phone company, at any timet 
A Yes, sir. 

Q Will you tell us about thatt A Yes, he admitted 
that in the first instance it was a faux pas. 

THE COURT: That is when what happened? 

THE WITNESS: That is when I told him about the 
first error, and then when I told him about the second 
one, and he discovered it for himself in my office, he said 
that that—he said, “Talking about atom bombs, that is 
the worst that ever exploded in my face,” or words to 
that effect 

I know he used the words “atom bomb.” 

• • • • 

Q Did you ever have occasion to call on Mrs. Horo¬ 
witz? A Yes, I went out to Mrs. Horowitz’ one night 
with Mr. and Mrs. Clay; I think my wife went along, too. 
I don’t suppose I can tell what was said. 

Q No, but as a result did she sign any paper or make 
any statement to you at that time? A She didn’t sign 
any statement. 

Q Did she make any statement to you at that time? 
A She didn’t actually give me a statement. We 

166 talked quite at length but she didn’t give me much 
information. 

• • • # 
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Cross Examination 
BY MR. MICHELET: 

Q Mr. Driskill, you have given us the date when the 
plaintiff discovered the second interruption, February 
27th. 

Can you give us the date when they discovered the first 
interruption, as reported to you? A No, sir, I can only 
tell you I saw Mr. Clay for the first time on February 11, 
1948, and at that time he told me about what had hap¬ 
pened, but I couldn’t say that he had discovered it that 
day, or the day before, but I am pretty sure it was not 
that day because—I am pretty sure it was not that day 
he discovered it, but that is the day I saw him first, and 
he told me what had happened and I reported it to the 
telephone company. 

Q Did he advise you the date he did discover it? A 
I can’t recall that he did, sir. 

Q The first interruption was restored February 11th t 
A I understand that it was, I was sure that it was. I 
think that it was, and I believe that I dialed a day or so 
later and found that the reference was working. I think 
I did. 

Q The second interruption Mr, Maurer told yc a 
167 started on February 24th? A That’s right. 

Q Mr. Clay has testified, Mr. Driskill, that the 
second interruption started three days after the first one 
stopped. 

Did he ever report that to you? A The first I knew 
of the second interruption was, I think it was February 
27. I believe that was Friday, and Mr. Clay called me at 
home and said he had made a test and that the calls were 
going direct. 

Q The 27th, how long was that after the first inter¬ 
ruption ended? 

THE COURT: After what? 

MR. MICHELET: After the first interruption in ref¬ 
erence to calls ended. 


The first interruption ended, I believe, on February 11, 
is that right, Mr. Driskill? 

ME. FBIEDLANDER: No— 

THE WITNESS: On February 11 I notified the tele¬ 
phone company that the calls were not being referred to 
the National number but were going direct to Mrs. Horo¬ 
witz. 

Now, I am certain they corrected it as soon as I told 
them about it, either that day or the next morning, be¬ 
cause the next morning Mr. Maurer told me it had been 
corrected. 

BY ME. MICHELET: 

168 Q From then until the 24th, when he told you 
the second period of interruption started, that is 

13 days? A Thirteen days. 

Q Thirteen days. Now, did Mr. Maurer advise you" 
that the interruption ended on March 1st? A No, sir, 
he told me it was February 24. 

He told me about it on March 1st; no, he told me 
about it on March 2nd. 

THE COURT: Who told you? 

THE WITNESS: Mr. Maurer. Mr. Maurer told me 
over the telephone on March 2nd that he had checked 
with Mrs. Horowitz since he was in my office the day 
before and had found out from her, and from his records, 
that the 24th. of February was when the split reference 
was taken off. 

BY ME. MICHELET: 

Q When it was taken off—and do you know when it 
was restored? A Well, I am not quite sure it was re¬ 
stored on March 1st when Mr. Maurer was in my office, 
and he called down there to get Mrs. Murray, and I am 
sure it was corrected right then. I never called again. 
I don't think I did. 

Q Was there any more trouble between then and when 
the new directory came out? A No, sir. 

169 Q The end of March, or thereafter? A No, 
after March 2nd there was no more trouble. 


93 


• • • • 

170 Recross-Examination 
BY MB. MICHELET: 

Q Mr. Driskill, when Mr. Clay came to yon on 
February 11, did he tell yon whether or not he had 
made a complaint to the telephone company? A He 
did not tell me whether he had, and I told him that 
the very first thing we should do, and the first thing I 
did, was to notify the telephone company so that they 
could correct the situation as promptly as possible. 

Q But you didn’t do that, correct it immediately on 
the second time you found out about it, on the 22nd of 
February? A No, I didn’t I was at home when I 
learned about it. It was at night Mr. Clay called me and 
told me what had happened. I didn’t take Mr. Clay’s 
word for it—not that I doubted it—but I thought he 
might be mistaken, and so I picked up the telephone and 
put a call direct through to Mrs. Horowitz, but I didn’t 
call the telephone company for the reason that this 
Georgia 6012 was advertised as a daytime 

171 telephone, and I thought it might be possible that 
the split reference was still on in the daytime and 

not on at night. That was one reason. 

THE COURT: You wanted' to test it yourself in 
the daytime? 

THE WITNESS: Yes, sir, I wanted to test it my¬ 
self, and I also wanted to have Mr. Maurer test it when 
he came in the office. 

• • • • 

172 MB. FBIEDLANDER: That is the plaintiff’s 
case. 

THE COUBT: Let the jury retire. 

(Thereupon the jury retired from the court room and 
the following occurred:) 

173 MR. MICHELET: Your Honor, I have a very 
brief motion to make. I would like to move that 

there be a directed verdict for the defendant at this time. 






Briefly, our position is that the cases say there must 
be evidence of profits, and there must be— 

THE COURT: Evidence of what? 

MR. MICHELET: Evidence of profits where the 
plaintiff is suing for lost profits, as here. There must 
be evidence that there were some profits in the business 
that were lost. There must be evidence of a reasonable 
measure of damages. Now I say, Your Honor, in a year 
when he made $6,900 gross and still had a loss, the year 
1948, in which he complained he had a loss of $3,480; 
there isn’t any definite evidence of loss of a single piece 
of business. 

THE COURT: You don’t really mean that, do you? 
Do you mean that? 

MR. MICHELET: The Supreme Court— 

THE COURT: I mean do you mean what you are 
saying? 

MR. MICHELET: I think I do, Your Honor. 

THE COURT: Well, go ahead. I can’t understand 
that argument. The loss could have been less, assuming 
that there was a loss under the circumstances; if he had 
had the service, the loss could have been less; there is 
nothing to that argument. 

MR. MICHELET: On that score there is testi- 
174 mony that there was $700 added to the gross, but 
also $700 of expense on the other side, so it levels 
off. That is best expressed— 

THE COURT: That would have no bearing on what 
you were talking about, whatever the loss was, assuming 
that there was a loss; it isn’t sustained by the evidence. 
The evidence in the case is that there was no loss but 
that the money was put back into the business. That is 
the only evidence we have, but in addition to that, assum¬ 
ing that there was a loss, the loss would not have been 
as great, it would have been something less. Argue some¬ 
thing else, because there is nothing to that. 

MR. MICHELET: I have a case, a telephone case in 
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Wisconsin where it says that gross receipts are not a 
sufficient basis for a cause of action for loss of business. 
It says you have to show what it is that was lost, and 
there is no proof in here of what the loss was. That is 
the Schwanke case. 

THE COUET: Of course, I can’t follow a case like 
that but, in addition to that, the Court of Appeals in 
this jurisdiction says you can infer loss, as far as that 
is concerned, if you don’t get a surplus the loss is 
simply inferred, some loss, which would justify on the 
part of the jury a verdict for the plaintiff. In addition 
to that, the Court of Appeals have held in this juris¬ 
diction that aside from any loss which might be estab¬ 
lished, there is a loss inferred from inconvenience and 
annoyance. 

175 I can’t grant the motion. 

While the jury is out, gentlemen, it seems to me 
we ought to discuss whether or not this case where the 
jury, if it sees fit to do so under the evidence, may 
grant punitive damages. The Court thinks it is. That 
is the Court’s conclusion. I would like to hear you on it 
if you have any doubt about it. This is a case in which 
not only the service was not rendered, which had been 
agreed to, but knowledge of it was not conveyed to the 
plaintiff and he was kept in ignorance of the negligence, 
and that is a very mild word to use for it, very mild. 

Here is a man who has a business he is trying to 
run, and then he finds out the telephone service is being 
muzzled by the telephone company. 

MR. MICHELET: Will Your Honor hear me on the 
punitive damages? 

THE COURT: Yes. 

MR. MICHELET: As I understand punitive damages 
it is to impose punishment for intentional wrongful con¬ 
duct. The evidence here, the defendant’s evidence, has 
not been heard to show that there was no intention of 


intentional wrong. 




THE COURT: I am talking about a jury case. It 
might decide it is not a case for punitive damages, but 
if they believe the plaintiffs case, that is what I am 
talking about and, of course, it goes to the jury on all 
the evidence. 

176 MR. MICHELET: Well, there is no question 
here of any argument between the plaintiff and 

the defendant as to what the plaintiff should have— 

THE COURT: There couldn’t be any argument be¬ 
cause the defendant concealed from the plaintiff what it 
was doing to him. 

MR. MICHELET: Therefore, there could be no malice. 
In this case the Court of Appeals has said this is a con¬ 
tract case. 

THE COURT: You can have a tort in connection with 
a contract question. 

MR. MICHELET: We have a case here, Your Honor, 
from New Hampshire, where was involved a telephone 
company, and the Court said that where you have tariffs 
and a public utility involved, that no action sounding in 
tort can be maintained for the negligent failure to per¬ 
form a contract. That is the case of Barrett v. New 
England Telephone Company. 

THE COURT: That is purely a generalization, sir, 
but in this case they not only failed to give the service, 
but did not go to the plaintiff and say “We are not giving 
you the service we promised to give you,” but concealed 
from him the fact they were doing it They concealed 
from him they were not giving him what they promised 
to give him, and according to his testimony he didn’t 
know he wasn’t getting it for from 45 to 50 days. 

177 MR. MICHELET: I will tell you what our evi¬ 
dence will show, that is, we ascertained this is 

what happened, that when the phone was disconnected 
the girl made a mistake and passed it as a residence dis¬ 
connect instead of a business phone disconnect, and when 
it is a residence disconnect it goes on the available list, 



and on the business disconnect it is not supposed to,and 
it went to Mrs. Horowitz on the 28th, and we didn’t 
know it 

THE COURT: Why didn’t you know it? The law 
says you should know it 

MR. MICHELET: But there was no intention to hide 
anything, where the girl started out on this listing she 
didn’t know anything about the reference. 

THE COURT: I know, but because you have a large 
force doesn’t relieve you from liability. The law says 
you knew what you did. That is what the law says. • 

MR. MICHELET: But there was no malice. 

THE COURT: I am going to rule now that it is a 
case to go to the jury. If the plaintiff desires it, it will 
go to the jury on the question of punitive damages, be¬ 
yond any possible question. 

MR. FRIEBLANDER: We ask for that in the com¬ 
plaint, and we are going to submit instructions on that 
'THE COURT: All right. 

MR. MICHELET: Your Honor, we had a case 
178 in our Court of Appeals here in which the Court 
says it is well settled no punitive damages will be 
allowed for breach of defendant’s contract, even where 
the complaint sets out circumstances of extreme aggrava¬ 
tion punitive damages are not allowed. 

THE COURT: I remember very distinctly years ago 
a case was filed in a similar situation; I demurred to 
the complaint and the demurrer was sustained, but the 
Court’s reasoning in that' case is based on the facts in 
that case. 

MR. MICHELET: I think it requires a showing. 

THE COURT: The generalization there cannot be ac¬ 
cording to the facts in this case, it has no application. 
In this case there was not only Hie violation of the con¬ 
tract, but there was deliberate tort in law because they 
hid from him that they had violated it and kept him in 
ignorance of it for 45 days. There is no use talking 



* about how it was done. It was done and he had to 

* suffer for it. 

I haven’t the slightest doubt that the question of 
punitive damages is a jury question in this case, and 
the motion is overruled and you may let the jury come 
back. 

(Thereupon the jury was returned into the court 
room.) 

ME. MICHELET: Will you please call Mrs. Horo¬ 
witz t 

Thereupon, 

Mrs. Pauline Horowitz 

• • • • 

179 Direct Examination 
BY MB. MICHELET: 

Q Mrs. Horowitz, would you please state your name 
for the record? A Mrs. Pauline Horowitz. 

Q What is your address? A 904 Madison Street, 
Northwest. 

Q And what is your occupation? A Housewife. 

Q Mrs. Horowitz, directing your attention to the last 
part of the year 1947, did you become a subscriber for 
a telephone? A Yes, I did. 

Q And would you tell us about your becoming a sub¬ 
scriber? A Well, when I moved into 904 Madison 
Street, Northwest, I had applied for a telephone. 

At the time when I applied for a telephone the tele¬ 
phone company had told me they will give me a tele¬ 
phone in a week’s time provided I will get someone else’s 
telephone number. I wanted a telephone and I was 
satisfied to do so; I didn’t know. 

Q And can you fix the time of that discussion? A 
You mean between— 

180 Q Fix it as near as you can, what part of the 
year or when it was. A What time I got it, you 

mean the telephone? 




Q Yes. A Well, at that time you see I was fixing 
a home and I didn’t move into it at that time, and I 
really don’t know exactly the time, it must have been 
in the afternoon, but exactly the time I don’t know. 

Q What number did you get? A I got Georgia 6012. 

Q And what date did you get that Georgia 6012? A 
I think it was the 26th. 

Q The 26th of what, of what month? A I think 
December. 

Q 26th of December, what year? A 1947. 

Q You said you didn’t move in at that time. Can you 
tell us approximately when you did move in? A Jan- 
nary 17th. 

Q Were you there in the daytime prior to when you 
moved in? A Well, no, not exactly, but I went in a few 
times during the day to fix up things and then I went 
out and the telephone might have rung, but when I came 
back in a few days I moved in some things, exactly 
181 I don’t know what time it was, but mostly what 
calls I got was in the evening when I moved in. 

Q Did you get any calls for anybody other than your¬ 
self? A Well, yes, I did. I got it for Mr. Clay. 

Q And what, if anything, did you'say when you got 
those calls? A Well, they had called I didn’t know 
Mr. Clay was with me on the telephone, and I said that 
they had the wrong number, but they told me who it 
was. At that time I wasn’t sure, so I told them to get 
the information on the telephone. 

Q To call— A Yes, to get the information; if thej 
had the right telephone number they should get that 

Q And can you tell us about how many of those calls 
you got in the month of January, you say? A It was 
in the month of January I think I got about five or six 
calls. 

Q For Mr. Clay? A For Mr. Clay. 

Q Well, now, take the whole period, December 26th 
into a week or so in February, how many did you get, 



can you estimate ? A Well, I didn’t get many in Feb¬ 
ruary because Mr. Clay had come down to the house 

182 when he found out I had the telephone, he got con¬ 
nection with me and told me I had his telephone 

number, and then Mr. and Mrs. Clay came down and 
told me, they gave me a business phone where the young 
lady worked, and the residence number, so everytime I 
had a call after that I turned it over to them. 

! Q Well, you say you got two telephone numbers? A 
Yes, a residence for their home, and the business tele¬ 
phone of Mrs. Clay where she worked. 

Q Mrs. Horowitz, did the Clays bring a paper to you 
to sign? A Yes, sir, he did. 

Q And before that had you talked to them? A Yes, 
Idid. 

Q Tell us what it was. A Well, it was the same 
thing like I told you before, just that he had the tele¬ 
phone and he didn’t get the calls, he told me about it, 
that he had advertised, and they put him out of busi¬ 
ness, so then he brought me this paper and told me to 
sign it as an affidavit and I told him I didn’t want to be 
involved either with the telephone company or with Mr. 
Clay. 

Q I hand you a piece of paper marked Plaintiff’s Ex¬ 
hibit No. 3 for identification and ask you if you have 
seen that before. A This is the letter that he had 

183 wrote for me to sign for an affidavit. 

Q That is the letter? A Yes. 

Q Did you sign it? A No, I did not 

MB. MICHELET: I would like to offer this in evi¬ 
dence. 

MR. FBIEDLANDEB: No objection... 

MB. KEANE: Defendant’s Exhibit 2, isn’t it, in evi¬ 
dence? It is just for identification for the plaintiff, is it 
not? 

THE DEPUTY CLEBK: Yes. Do you want to offer 
this as your own exhibit? 
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ME. KEANE: Yes, Defendant’s Exhibit No. 2, the 
same as Plaintiff’s Exhibit No. 3 for identification. 

(Thereupon the paper identified by the witness and 
heretofore marked as Plaintiff’s Exhibit No. 3 for identi¬ 
fication was by the Court received in evidence as De¬ 
fendant’s Exhibit No. 2.) 

MR. MICHELET: Defendant’s Exhibit No. 2 reads: 

“Mr. E. Bradley Clay, 1404 Tuckerman Street, North¬ 
west, Washington 11, D. C. 

“Dear Mr. Clay: 

“For your information I am giving you below a true 
and accurate account of what occurred when I was given 
the telephone number Georgia 6012. I had no knowl¬ 
edge of the number being listed in the classified 
184 section of the telephone directory as your business 
number, and became greatly annoyed by the many 
calls I received for Mr. Clay. I am sure you must be 
the most popular man in Washington because the phone 
rang constantly day and night, calls for Mr. Clay. I 
can state frankly that the calls have averaged daily 
practically five to ten. My annoyance was greatly in¬ 
creased by reason of having to get out of bed to answer 
the telephone only to find the parties calling wanted 
Mr. Clay. I didn’t know you nor know of you, and 
I must admit that at times I became very impatient and 
insulted the callers. I trust you can understand my po¬ 
sition in this regard. I have explained to the telephone 
company about this matter and requested that I be given 
another number. I was informed that nothing could be 
done about remedying the situation. I was given no 
explanation as to why it existed. I am greatly relieved 
that the telephone service has been straightened out and 
trust you will be able to regain the business you lost 
by reason of this mixup. Very truly yours.” 

Q Mrs. Horowitz, did you give me this information 
Mr. Clay has written on this? A I did not. 
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Q Is this information in there true and cor- 

185 rect? A It is not 

Q Did you apply to the telephone company for 
a change in number? A No, I did not. I only applied 
at the time my mother was sick and they gave me a 
direct telephone call because my mother couldn’t get me, 
and they gave me 44-something, I don’t remember, but 
I didn’t request it only that my mother couldn’t get me 
direct, and they had a special operator which calls come 
in for Mr. Clay and they would go ahead and give them 
to him, and the calls that came in for me they gave 
direct to me. 

• • • • 

Cross-Examination 

• • • • 

Q Mrs. Horowitz, how many people were in your 
home? A Three. 

Q Your daughter— A My daughter, my husband 
and I. 

Q Would your daughter be home? A Yes. 

Q In the afternoon or mornings? A My daughter 
is home in the evenings. 

Q I see. Was she home at all in the morning 

186 or afternoon? A No, not at all. 

Q And you were the only one there during 
the day? A Yes. 

• • • • 

Q Do you remember when it was you first asked them 
to give you a phone? A I bought the house in October, 
November, December, I couldn’t get the people out of 
the house, but as soon as I got the people out of the 
house then I applied for a telephone. How long it took 
I don’t know, but it didn’t take very long for me to get 
a telephone. 
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Q Do yon recall when the telephone company— A 
1947,1 can’t remember away back. 

Q Of course not. Do you recall when the telephone 
company told you you could have this number Georgia 
6012? A I don’t remember the day, but when I had 
called in they had told me I would get the tele- 

187 phone number, I would get somebody else’s tele¬ 
phone with me because at that time the numbers 

weren’t out 

Q Now, would you say it was the first part of Decem¬ 
ber when they said you could have Georgia 6012? A I 
don’t remember. 

Q But you got the phone installed on the 26th of 
December, so it was sometime before that, wasn’t it? A 
Yes, sir. 

Q Would you say it was about three weeks before 
that they said that? A It could be. 

Q Now, do you recall in January of 1948 that you 
reported to the telephone company, or complained, that 
you were getting calls for an orchestra leader, and I 
show you this little contract and ask you to look at that 
writing here; do you see where it says “Reference calls 
for orchestra leader,” and something I can’t read? A I 
can’t either. 

Q But does that refresh your recollection as to the 
date, January 30th, that you called the telephone company 
to complain— 

THE COURT: What is the date? 

MR. FRIEDLANDER: 1/30, Januarv 30th. 

BY MR. FRIEDLANDER: 

Q That you called and complained about getting 

188 calls for an orchestra leader? A I don’t remem¬ 
ber. I don’t believe I called in and complained 

because when they gave me the telephone number they 
were going to give me somebody else’s telephone number 
but who the party was I didn’t know because at the time 
the numbers—that is what they told me. 



MB. FBIEDLANDEB: May I at this time let the 
jury look at the card? It is in evidence. I am particu¬ 
larly interested in this portion (indicating). 

(Thereupon the exhibit was passed among the jury.) 

BY MB. FBIEDLANDEB: 

Q I understand between January— 

THE COTJBT: Let the jury finish looking at it. 

(After the jury completed inspection of the exhibit:) 
BY MB. FBIEDLANDEB: 

Q Mrs. Horowitz, you were away on a vacation, were 
you not, between December 26th and January 17th? A 
On a vacation? 

Q Did you go away somewhere? A "When? 

Q At tiie end of December or first of January? A 
Do you mean when I first took over the house? 

Q Yes. A How could I go away when I just took 
over the house? 

189 Q My question is: Did you? A No. 

Q You didn’t go away at the end of December 
or the first of January? 

THE COTJBT: This gentleman has to write it down. 
If you shake your head he can’t hear you. 

THE WITNESS: I beg your pardon. 

BY MB. FBIEDLANDEB: 

Q In this letter which you say was presented to you 
to sign and you refused to, I think you called it an affi¬ 
davit, you say “I complained to the telephone company 
about this matter an requested that I be given another 
number. I was informed nothing could be done to remedy 
the situation and got no explanation as to why it ex¬ 
isted,” is that correct? A No, sir, it is not correct 

THE COTJBT: I want to see the card when the jury 
gets through with it 

MB. FBIEDLANDEB: They are through. It is this 
part right there. 

BY MB. FBIEDLANDEB: 

Q Is it your testimony that you never at -any time 
complained to the telephone company about the calls you 
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Q He called Georgia 6012 and yon answered? A 
Yes, sir. 

Q And you want the Court and jury to understand 
that he called you by name? A Yes, sir. 

Q And that is the first time you ever talked to him? 
A Yes, sir; I don’t know how he got my name, but he 
called me, and called me by name. 

Q. And then explained to you who he was? A Yes. 

Q And did he explain to you that he had for- 

192 merly had that number? A Yes. 

Q Did he explain to you that he was an or¬ 
chestra leader? A Yes. 

Q Did he explain to you the fact that his telephone 
was in your possession and he wasn’t getting his calls? 
A That’s right. 

Q Did he tell you anything else? A No, I don’t 
think he did at that time. 

Q Did you tell him you were being annoyed by calls 
for him? A I don’t remember that 
Q Did you tell him that the phone rang constantly? 
A No, I didn’t 

Q Did you tell him that he had calls? A Yes, i did. 
Q Did you tell him that you had been annoyed for 
sometime? A No, I haven’t 
Q Did you tell him that? A No, I didn’t 
Q Did you tell him your annoyance was greatly in¬ 
creased because you had to get out of bed to answer 

193 the telephone? A No, I didn’t tell him that 

Q Did you tell him that sometimes you became 
impatient with these people that were calling and in¬ 
sulted them? A I did not, sir. . 

Q Didn’t tell them that. 

Now, when Mr. Clay brought this to you, did he tell 
you he had just made this up and wanted you to sign it? 
A Yes. 

Q Just had made it up? A Yes, sir. 

Q And that it wasn’t based on anything you told 
him? A No, sir. 




Q Then why did he ask yon to sign it, then! A I 
don’t know. 

Q 'Why did yon take it! A He left it on the table 
because I didn’t know what it was, and that I won’t sign 
anything that anybody makes np in the letter. 

I came here to tell the truth and nothing but the 
truth. 

Q Yon remember that! A Yes. 

Q Now, will yon tell ns, in telling ns the truth, 
whether he laid that paper on the table or handed it 
to yon to read! A I don’t remember whether he 
194 laid it on the table or handed it to me. That I 
don’t remember. 

Q A few minuets ago yon said yon did remember. A 
He did lay it on the table, but if he handed it to me 
before he laid it on the table, I don’t remember that 

Q -Yon were there at your home and Mr. Clay came 
by himself! A The first time, yes, sir. 

Q And at that time he had the paper with him! A 
Yes. 

Q And that was after he talked to yon on the tele¬ 
phone! A Yes. 

Q And he brought the paper to yon and asked yon to 
read it didn’t he! A I think he did. 

Q * When he asked yon to read it did yon read it! A 
No, I did not 

Q Yon just said it wasn’t true, and yon didn’t read 
it! A I read it later. He came back the next day. 

Q All right yon read it while he was there! A No, 

I didn’t 

Q When did yon first talk to the telephone company : 
about this matter! 


195 A It has been so long I don’t remember even 
when they came. 

Q Did they come to the house! A Yes. 
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Q Had you read this letter by the time they came? 
A Yes, sir. 

Q How long had it been from the time you read the 
letter until the telephone company came to your house? 
A I think just about two days. 

Q When you read it you decided it wasn’t true? A 
Yes, sir. 

Q Did you call Mr. Clay and tell him that? A No, 
I didn’t tell him anything. 

Q Did you mail it back to him? A No, sir. 

Q When the telephone company came you gave it to 
them? A. I just showed it to them and said that he 
wanted me to sign it 

Q Why did you give it to them? A Because I said 
it wasn’t true. 

Q Why did you give it to them? A. Why did I give 
it to them? 

Q Why did you show it to the telephone company? 

A They asked me if he was there and I said yes, 
196 and that he left it there for me to sign. 

• • • • 

Q Do you know he was from the telephone company? 
A He represented himself as such. 

• i • * • 

Q Did he, or anybody from the telephone company, 
tell you that if the situation continued and Clay’s com¬ 
plaints were established, they would have to take that 
number, take this number away from you and give it 
back to Clay? A No, sir. 

Q They didn’t say that What interest did you have 
in this case that made you talk to the telephone company 
and give them this letter? A What made me? 

Q Yes, what interest did you have? A None at all. 
I didn’t want to be involved either way, either with the 
telephone company or Mr. Clay. 
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no 

THE WITNESS: No, sir. 

THE COURT: Wasn’t the Georgia phone a direct 
phone? 

THE WITNESS: No, sir. 

THE COURT: Will yon interpret that? 

MR. MICHELET: Yes, sir. There was a split refer¬ 
ence on February 24. 

THE COURT: She means that when her mother was 
sick they got out a split reference? 

MR. MICHELET: Exactly. It was put on February 
n, 1948. That is what she is talking about It was 
taken off on February 24, 1948, when Mrs. Horowitz 
called and said her mother was ilL 

THE COURT: All right. 

• • • • 

199 Robert E. Maurer 

• • • • 

Direct Examination 
BY MR. MICHELET: 

Q Would you please state your name for the record? 
A Robert E. Maurer. 

200 Q And your present occupation? A District 
manager, Wisconsin Telephone Company. 

• • • • 

Q How long have you been with the Wisconsin Tele¬ 
phone Company? A Since July 15, last year. 

Q July 15? A 1949, last year. 

Q And what was your occupation before that? A 
For two months before I went out there I was district 
supervisor in the Washington, D. C. telephone company, 
Chesapeake & Potomac, here, and prior to that time I 
was manager of the national unit. 

Q Is that change from manager of the national unit 
to district manager a promotion? A Yes. 
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Q A promotion on what date? Can yon fix that for 
us? A July 15,1949. 


201 Q And was your service continuous with the 
company for all that time until you were trans¬ 
ferred to Wisconsin? A No, I was away about four 
years in the United States Navy from June, 1942 to 
January of 1946, to bo exact. 

Q And directing your attention to the period. Decem¬ 
ber, 1947, through March of 1948, what was your position 
with the C & P Telephone Company then? A Manager 
of Unit 4, which is a section in the business offices 
which had National, Lincoln, Trinidad, and eventually 
Johnson 3, four offices; National was one of them. 

Q Mr. Maurer, I hand you a paper and ask you if 
that is a record kept in the regular course of business of 
the C & P Telephone Company, relating to telephone 
service on Taylor 1381. A It is. This is the standard 
application card used for both residence and business 
services. It has since been changed. 

THE COURT: I wonder if you will read it out loud. 

MR. MICHELET: This card I just handed you is 
a new one— 

THE COURT: I thought it was the same one; 

MR. MICHELET: I will have him do that. 

Will you mark this Defendant’s Exhibit No. 3 

202 for identification? 

(Telephone contract card for Taylor 1381 was 
marked as Defendant’s Exhibit No. 3 for identification.) 
BY MR. MICHLET: 

Q Mr. Maurer, does that show telephone service on 
Taylor 1381 at 1404 Tuckerman Street up to its being 
superseded by a new subscriber on November 21, 1947? 
A Yes. This card is the telephone service of Mrs. Betty 
W. Sell at 1404 Tuckerman, Northwest, from the day 
she took it over from a Mrs. John Cook, until somebody 
took it over from her on November 21,1947. 
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MB. MICHELET: I will offer this in evidence. It is 
Defendant’s Exhibit No. 3. 

Any objection? 

MB. FBIEDLANDEB: No. 

(Thereupon the exhibit identified by the witness was 
by the Court received in evidence as Defendant’s Exhibit 
No. 3.) 

BY MB. MICHELET: 

Q I hand you photostat of a record of the C & P and 
ask you if you can tell us what that is. A This is the 
card that follows that other one. This card indicates 
that E. Bradley Clay took over the telephone, Taylor 
1381, from Mrs. Betty W. Sell on November 21, 1947. 

MB. MICHELET: Will you mark that as De- 
203 fendant’s Exhibit No. 4 for identification? 

(Contract card of E. Bradley Clay for Taylor 
1381 was marked as Defendant’s Exhibit No. 4 for 
identification.) 

BY MB. MICHELET: 

Q Do you know if the original of that has been 
destroyed? A I am sure it has because this type is 
no longer used in the telephone company. It has been 
superseded by a different form. 

MB. MICHELET: I offer that in evidence. 

Any objection? 

MB. FBIEDLANDEB: No, indeed. 

(Thereupon the exhibit identified by the witness was 
by the Court received in evidence as Defendant’s Exhibit 
No. 4.) 

BY MB. MICHELET: 

Q I hand you Exhibit 4 and ask you if you can 
explain for us the notations, tell us what that is, explain 
the notations on it for us. A This is a service record 
card for a telephone, residence telephone for Louis Horo¬ 
witz at 904 Madison Street, Northwest 

The service was applied for on December 22, 1947, and 
the telephone was installed on December 26, 1947, for 


Louis Horowitz, and the telephone number assigned 
204* on the order was Georgia 6012 and, if I may, I 
would like to say something more about the assign¬ 
ment of that number. 

Q Would you do that, pleasef A During the entm* 
period that I was manager of the National and the other 
offices, and it is still true at the telephone company, per¬ 
haps more so now than then, we were short on telephone 
numbers. There was a terrific demand after World War 
II for telephone service. Because of that demand for 
telephone numbers, and the rapid turnover of telephone 
numbers in Washington, D. C., which I can testify was 
very much higher than where I am now, we were re¬ 
using telephone numbers. We had to. In other words, 
we couldn’t wait until a number came out after the tele¬ 
phone directory— 

MB. FBIEDLANDEB: This is not proper testimony. 

Ton are making the argument instead of counsel 

THE COUBT: The objection is sustained. The Court 
doesn’t thinlr the answer is responsive. Just tell the 
Court and jury what that card is. 

THE WITNESS: I haven’t explained the notations. 

The notations on this card, in pencil, there are about 
five notations in all, and some of them were made in 
1948. The earliest one is, the earliest notation was made 
January 30th, and apparently 1948, it must have been 
because it follows the installation of this telephone which 
was in December, 1947, and it says, “Receives calls 
205 for orchestra leader,” and then there is a word 
that apparently is “explained,” and then it says, 
“Sub.”—that means telephone subscriber will “det” de¬ 
termine something, and then the initials “C. B.” which 
means call back, and the girl who took the call wrote 
in her name, Mildred Aed, and put the date, December |||1 
30th. 

That is the first notation on here. * 

THE COURT: Is that the only one that is of interest 
in this caset • 


During the entire 
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THE WITNESS: The others following— 

MB. MICHELET: May I look at that? Is that the 
only notation? 

THE WITNESS: No, there is another, 2/24/48, sub¬ 
scriber wanted special operator removed, and then the 
word “Did” and the initials “W. B.” and those are the 
initials of a service representative in the Georgia unit 
at that time by the name of Wanda Bnrcell. She handled 
subscribers. 

THE COTJBT': What does that mean, special? 

THE WITNESS: At that time this service was on 
special reference. 

BY MR. MICHELET: 

Q What does that word mean to you? A That means 
that she had it removed. That is all I can say. 

Q That split reference went off on February 24? A 
At Mrs. Horowitz or Mr. Horowitz request, appa¬ 
rently. 

206 Q Mr. Maurer, I hand you the cards on the 
orchestra telephone number Georgia 6012, and later 
National number, and the Taylor card, and ask you if 
you can tell us, and put it on the board if you wish, to 
give us the picture of these two periods of interruption 
in service in the reference. 

MR. FRIEDLANDER: Well, generally testimony is 
given orally. If it was some chart I could understand it, 
but there wouldn’t be any purpose in accentuating his 
chart over anybody else’s. 

MR. BEANE: It is a diagrammatic drawing. 

MR. MICHELET: I think when two telephones were 
involved it could be put in form so they could readily see 
it 

MR. FRIEDLANDER: You mean to accentuate it 
The dates are not confusing at all. 

THE COURT: Well, I can understand why this pres¬ 
ent jury—I can say—see it is absolutely reasonable. This 
is a comparatively new jury and it might give them some 
information. I can see no objection to it 





THE WITNESS: The records that I have here, one of 
the records is Taylor 1381, which was a residence tele¬ 
phone of Mrs. Betty Sell, and then of Mr. E. Bradley 
Clay from 1945, as far as I know, right np to the present 
time; 

And the other record is the Georgia 6012 number which 
was installed in the same house where the Taylor 1381 
was listed. 

207 I would like to try to show what that telephone 
service was, and what was this difficulty of the re¬ 
ferred calls, and so forth. 

If we take the Georgia 6012 number and that telephone 
had been a North 2777 number, and it was moved from 
1775 N, Northwest to 1404 Tuckerman, Northwest, on 
March 12, 1946, so it started in the spring of 1946, and 
that telephone stayed in that house until, as the telephone 
company record shows, it was moved on the 17th of July, 

1947, the telephone was moved to the downtown Wash¬ 
ington area, to the Transportation Building, 815 17th 
Street, Northwest, and the telephone number was changed 
at that time to National 3257, and the National 3257 num¬ 
ber was working until April 15, last year, so it was work¬ 
ing all through 1947, and ’48, and was not disconnected 
until April, 1949. 

During this period when the telephone number was 
changed, a business telephone, which this was, the tele¬ 
phone company normally,- and we told Mrs. Clay that we 
would in this case transfer calls from the Georgia number 
to the National number during this period here (indicat¬ 
ing). In other words, from July 17, 1947, until delivery 
of the next telephone directory, which was due in March, 

1948. 

From July 17, 1947, until December 26th, when Mrs. 
Horowitz got the Georgia 6012 number, that reference of 
calls was continued, and I say that because it had 

208 to be continued. Every non-use number in the city 
of Washington is wired to our special intercept 
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operation, the practice in nse before I moved to Washing* 
ton. If yon call it now and it has not been assigned, yon 
will get an intercept operator, and we know it was done 
from Jnly, ’46, becanse that word to intercept is never 
removed until somebody else gets it 

MB. FRIEDLANDER: This is really not testimony 
he is giving now, the statement he just made that there 
was not reason for doing it and it was never done. 

THE COURT: What he says, as I understand it, is 
that there was a situation which made it impossible to 
do it 

THE WITNESS: It is a common business practice, 
Tour Honor. 

MR. FRIEDLANDER: And you also have a situa¬ 
tion where the last witness, Mr. Driskill, reported con¬ 
versation with this same gentleman in which he said he 
couldn’t tell whether it was the beginning of December or 
December 26th, and he hasn’t denied it yet 

THE WITNESS: I will deny it right now. 

MR. MICHELET: I think he is trying to explain it 

THE WITNESS: I am trying to explain what hap¬ 
pened. We did transfer calls for a period of five months 
and nine days from the Georgia to the National number 
and then because one of the girls working at the tele¬ 
phone made a human error in posting this disconnect 
order in July, when the phone was moved down to 
209 the Transportation Building, the girl posted this 
disconnect to a residence disconnect instead of a 
business disconnect, and that is the reason it was re-used 
for Mrs. Horowitz in December. It was just as simple 
as that 

When Mrs. Horowitz got the number, that automatically 
stopped the transfer of calls. We didn’t know that the 
reference had been stopped until we were called from Mr. 
Driskill, but during this whole period the number was 
running and working, from the time it was installed in 
the Transportation Building on the 17th of July, and the 



Taylor number was listed and in working condition during 
the whole period. 

BY MB. MICHELET: 

Q Can you detail for us the whole period of inter* 
ruption? A We do know that Georgia 6012 was re¬ 
assigned to Mrs. Horowitz on December 26th, and we 
know from then until February 11th Mrs. Clay did not 
receive a transfer of calls because we didn’t know that 
it had been removed. 

BY THE COURT: 

Q Who didn’t* A The telephone company. 

Q Who do you call the telephone company* Some¬ 
body had to know it. Do you mean to say that simply 
because some girl is the only one who knew it that the 
telephone company didn’t know it* A I guess that is 
true, yes, sir. 

210 Q She was an employee of the telephone com¬ 
pany just like the rest of you are. A But she 
doesn’t work in the office where they keep these books.. 
The girl made a mistake, which had the effect of releas¬ 
ing the number some five month later, or reassigning it 
to Mrs. Horowitz. 

Q Is it a fact that on February 24, 1948, when Mrs. 
Horowitz made a complaint and the split service was dis¬ 
continued, is it a fact that Mr. Clay was not notified even 
at that time that it had been discontinued* A That is 
true, and I would like to explain how it happened. 

Q Of course, you can explain it and state the facts. 
A This is the card from Mrs. Horowitz’ telephone, and 
she knew that that split intercept was on there because 
we*arranged with her to put it on there. We had to be¬ 
cause she had gotten the telephone number, and at the 
time she called the business office or, first of all, I would 
like to explain that split reference, how it works, with 
your permission: 

Georgia 6012 was assigned to Mrs. Horowitz, but also 
knowing it had been Mr. Clay’s, and consequently know- 



ing that there might be calls for either of those two par¬ 
ties, the only way to stop that was stop it at Georgia 6012 
through the intercept and give Mrs. Horowitz a dummy 
number, which we did. We moved her telephone 

211 to a dummy telephone in the central office and 
thereafter, from February 11 on, when anybody 

called Georgia 6012, the call went to a special operator 
whe said, ‘‘What number are you calling, please?” 

If the party said “Georgia 6012,” she said, “What 
person are you calling?” 

If they said “Mrs. Horowitz,” she told them to call 
the dummy number, and if they were asking for Mr. Clay 
they were told that the number had been changed to Na¬ 
tional 3257 and please hang up and dial over, and when 
the girl got this out, the only notation on that card, any¬ 
body getting that card would assume that Mrs. Horowitz 
had requested that this special intercept was put on, and 
after that she naturally took it off. 

Q What do you mean by “naturally”? You are sup¬ 
posed to be testifying, not arguing the case. A I am 
sorry, but she did take it off, and she has to check with 
the supervisor when she took it off. 

Q But the fact remains that from the 24th on these 
services not only were not given to Mr. Clay, but he didn’t 
even know he wasn’t getting it. A That is true, Your 
Honor. 

THE COURT: All right. 

BY MR. MICHELET: 

Q Mr. Maurer, would you please detail dates and pe¬ 
riods of interruption for us in days, total them in 

212 days? A As I remember it it is 54 days. There 
were 48 days between December 26 and February 

11, inclusive, and 6 days between February 24 and March 
1st, again inclusive, which could not be more than 54 days 
when everything was not working perfectly. 

Q And when did the new directory come out? A It 
came out in March, 1948. 





Q The last part of March? A I believe so. 

Q So that there were only five days in the year 1947 
when the reference was off? A In the year ’48? 

Q ’47. A 47? 

Q December 26. A December 26 through the 31st, 
that’s right, a total of five days. 

Q And during that period the Taylor number was 
working? A Yes. 

Q And the Taylor number was in the ad and classified 
section? A Yes, it is. 

Q And can you tell us about February 11th, how long 
it took you to correct it after you found out the split 
reference was off, after you found out the reference 

213 to calls was off? A I was out of the office that 
afternoon. When I came back and found a note 

on my desk what had transpired, and it*had already been 
fixed when I got in. 

Q Did you report it to Mr. Driskill? A I tried to 
call him back that afternoon but he wasn’t in. 

Q When did you get word that the special reference 
was off? A I didn’t know anything about that until I 
was at Mr. Driskill’s office on that March 1st visit. 

Q And how did you happen to be over at Mr. Driskill’s 
office? A He asked me to come over there. 

Q What happened when you got there? A We had 
a two o’clock appointment, and we passed the time of day 
for a while first, and he asked me whether I had anything 
to add to what I had previously told him about how this 
number had been reassigned to Mrs. Horowitz. We had 
made a very thorough investigation by that time and knew 
exactly what had happened, and I went over it again with 
him and gave him the details as to how that split refer¬ 
ence worked, and then he said something to me about 
“Did you know that that split reference is not on any 
more,” and having personally made arrangements 

214 to leave it on until the next book, I was flabber¬ 
gasted to find out it had been removed. I didn’t 



know a thing about it. Then he invited me to make a 
test, to call Georgia 6012 and confirm the fact that it 
had been removed, and we pnt it right back on next day 
by taking Mrs. Horowitz ont, we arranged to give her a 
dnmmy number that had been assigned to her telephone 
so that her mother-in-law could get through direct. Her 
mother-in-law was ill and that is the reason she had it 
taken off. 

Q Both times—when the calls were going through 
direct to her and you had put it back and on the split 
reference, did you get her consent? A Yes. 

Q And on March 1st, did you get her consent? A 
Absolutely. 

Q Mr. Maurer, did Mr. Driskill fairly describe the 
substance of your conversation with him on March 1st? 
A He did, exactly, except for one thing, that I was 
personally— 

THE COURT: That it was an atom bomb? 

THE WITNESS: No, sir, it wasn’t an atom bomb 
because I had made arrangement for it to stay on, but 
I do not see how I could have made the statement about 
the possibility of Mrs. Horowitz having gotten that num¬ 
ber, or this reference of calls to Mr. Clay having stopped 
before Mrs. Horowitz got the calls on the 26th. I 
215 couldn’t have made that statement because we don’t 
operate that way. 

MR. MICHELET: That is all. 

Cross-Examination 
BY MR. FRIEDLANDER: 

Q You had made an investigation of the whole pro¬ 
ceeding prior to the time the telephone company filed an 
answer in this case, is that correct? A Yes, sir. 

Q Can you explain to the Court and jury why in your 
answer, paragraph 10, you plead as follows: 

“Further answering paragraph 10, defendant is without 
knowledge or information sufficient to form a belief as 



to the truth of the remaining allegation that defendant’s 
representative offered to refer calls, and therefore if ma¬ 
terial calls for strict proof”? 

You knew at the time you made your investigation that 
you had arranged to transfer calls from the Georgia num¬ 
ber to the new National number, didn’t you? • A Sure. 

Q Do you know why you put in your answer such an 
allegation as that? 

MB. MICHELET: I object. That is an allegation of 
counsel. 

BY MB. FBIEDLANDEB: 

Q I understood you made the investigation and 
216 you gave the information to counsel, didn’t you? 

Or did you? 


THE WITNESS: I did talk to Mr. Michelet before 
I left Washington, yes. 


Q You did? And did you talk to him about Mrs. Hor¬ 
owitz? A Sure. 

Q Did you discuss with him what she knew about the 
case? A Yes, sir. 

Q Had you talked to Mrs. Horowitz yourself? A I 
had. 

Q When had you talked to her? A I made one visit 
to her house, I believe it must have been about the middle 
of March, 1948, and during that visit she gave me that 
paper. 

Q She testified, if you heard, that the representative 
from the telephone company came in and saw the paper 
was still on the table, and she had gotten it two days be¬ 
fore. Now, when was it that you got the paper from her, 
in relation to the period she says it was made up? A I 
haven’t any idea. 

217 Q Did she tell you when she got it? A She 
never mentioned the date. She told me Mr. Clay 




■■■■I 




ii 


>-■ . 


had been there and left it with her and asked her to sign 
it, but she wasn’t going to sign it. 

Q Did you suggest that she give it to you? 

THE COURT: I can’t hear you. 

MR. FRIEDLANDER: Did the witness suggest that 
she give it to him. 

THE WITNESS: I think she offered it to me. I said 
I would be very glad to have it. 

• • • • 

Q Didn’t you ask her for it? A I don’t believe so. 

Q You know that you asked her to give you that paper. 
You know that, don’t you? A After she offered it to 
me. I wouldn’t have asked her otherwise. 

Q And why did you think she should hand you that 
paper that had been given to her by Mr. Clay? A Be¬ 
cause I knew that Mr. Clay had put this matter in the 
hands of an attorney long before that, and I felt he was 
trying to build up a case. 

Q Oh, so you felt they were building up a case? A I 
assumed that you were. 


218 THE WITNESS: It certainly was building up 
a case. 

BY MR. FRIEDLANDER: 

Q What were you going to use it for? A For infor¬ 
mation. 

Q For what? It wasn’t signed. What information 
were you going to get from that letter? A To me it 
was an attempt on somebody’s part to build up a case. 

Q You knew at that time, didn’t you, that Mrs. Horo¬ 
witz complained to the telephone company about calls she 
got for an orchestra leader? A No, sir. 

Q Didn’t you have that card in your possession at 
that time? A At that time? 

Q The card of January 30th. A I didn’t have it at 
that time with me, and she had never complained to me. 



Q What sort of investigation did yon make? A My 
investigation was mostly how that number had been as-, 
signed to Mrs. Horowitz when it had been a business dis¬ 
connect. That is the sort of human error we are inter¬ 
ested in stopping. 

Q What sort of investigation did you make when 

219 you investigated to find out why they stopped the 
calls? A It was at the same time. 

Q Isn’t it a fact that you never at any time investi¬ 
gated when the referrals were stopped? • A No, sir. 

Q What investigation did you make? A I checked 
the records to see if there was any record as to when the 
split reference was removed, and this card does have the 
notation 2/11/48 the subscriber wanted split reference 
removed. 

Q Right above there is Mrs. Horowitz reference to 
complaint about reference calls about an orchestra leader. 
A It is information, not a complaint 

Q What does it say? A It says “Received calls for 
orchestra leader.” 

Q And what does it say after that? A “Explained.” 
She had been told she was to get someone else’s number 
when she applied for service. 

Q Where does that appear on that record? A It 
doesn’t appear. 

Q From what did you get it? A Knowledge and be¬ 
lief. That is our practice in the telephone business. 

Q Mr. Maurer, you are a smart man, and I know you 
know that there is not a word of testimony, not a 

220 single person you can produce to testify that she 
said that. A Mrs. Horowitz said it 

Q And when did you learn it? A Sitting in the court 
room. 

Q You never knew about it before? A I never knew 
about it before because we told them all in 1946-47 in the 
Georgia area that practically everybody in the book had 
a telephone that had belonged to somebody else. 
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Q What sort of a memorandum did yon give them? 
A At one time we gave them a little postal card. 

Q What kind of memorandum did yon give Mrs. Hor¬ 
owitz? A I don’t know that she was given anything. 

Q That’s right, bnt yon didn’t know abont it nntil yon 
- picked np that little card that had the January 30th com¬ 
plaint, and yon explained to Mrs. Horowitz the same day 
why she was getting calls abont an orchestra leader, is 
that right? A Mrs. Aed, she was the supervisor in the 
office. 

Q Bnt she had said she had received these calls and 
yon took it; did yon think it wasn’t true? Did yon 
think that letter wasn’t true? A The letter Mr. Clay 
had left there? 

Q Yes. A I knew that it wasn’t true. 

221 Q Tell ns how yon knew it wasn’t true? A I 
don’t think there is anybody in this room that has 
read that letter would think it was true. 

Q Are yon just pulling out of dear air an inference 
that something wasn’t true? A She told me when I was 
there that she wasn’t satisfied with it because nothing in 
it stated the truth. 

Q Bnt yon say that she had told yon die had not made 
a complaint to the telephone company, and yon have a 
record to show that she did. A I don’t tbirik we went 
into it. 

Q Yon have a card, I think some card bears the ref¬ 
erence to January 30th complaint A That isn’t neces¬ 
sarily a complaint We make a notation in the business 
office of every conversation we have with a customer and 
very few of them are complaints. 

Q Ifl got five calls a day over a period of a month 
and a half and I called np the telephone company and 
said, “Look, I am getting a call for a man who sells vege¬ 
tables,” would yon put that down on a card? A Sure. 

Q Why do yon say that? A Because that is onr 
practice. 





Q Yon knew that that represents a complaint, a seri¬ 
ous complaint about too many calls. What is the 

222 explanation for it? A It could be a number of 
things. If the new directory was out it might h**- T e 

been both this phone and the orchestra leader. 

Q What prompted you to explaint A Mrs. Aed prob¬ 
ably explained to Mrs. Horowitz why she was getting 
those calls. 

Q But you say she knew that when she got the phone. 
A She knew that she was getting a pbone listed to 
somebody else, but not necessarily an orchestra leader. 

Q Bid you make any investigation when you got this 
complaint ? A No, sir. 

Q Have you any suggestion to make as to why you did 
not find out whose business calls were going there? A 
Because it wasn’t plain. Mrs. Horowitz didn’t know who 
was calling. 

Q Bid you attempt to put somebody on-the line to find 
out who they were trying to get? A No. 

Q You knew who had the phone before? A I didn’t 
know, no. 

Q This card shows, doesn’t it? A This card wasn’t 
up there then. That was two months and four days be¬ 
fore that was changed. 

223 Q You mean your system was such that when 
Mrs. Horowitz called up and said she was getting 

calls about an orchestra leader, nothing was done about 
it? A No, because this card had come down from up¬ 
stairs to my office five months after the phone had been 
transferred to the Transportation Building. 


Q The point is not whether she could lose it but 
whether you told her that. A No. 

Q Bid you make any statement to her whatsoever 
about the possibility of that phone being taken away from 
her for any reason? A I don’t see why I should. I 
didn’t, no. 
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Q Is your answer based on memory or what yon think 
yon conld have done? A It is based on two things, 
memory and my knowledge of the bnsiness. There would 
not be any reason to take Georgia 6012 away from Mrs. 
Horowitz. 

We have had this happen and it is nothing wrong. 

Q Yon mean yon have had snch things— A We have 
had a mistake made in a telephone book. Yon can’t print 
a book that thick withont having errors, and if yon do it 
is the standard practice to snpply a split nnmber, and 
when the next telephone directory comes ont that person 
retains it. 

• • • • 

229 Q After yon pnt the split reference on and Mrs. 
Horowitz said she didn’t want it and yon took it off, 

and yon said yon had a perfect right to do that? A I 
didn’t say that 

Q Then I misunderstood yon. A I didn’t say we had 
a right to take that split reference off. That was a 
human error. 

• • • • 

Redirect Examination 

• • • • 

230 BY MB. MICHELET: 

Q Does that entry of January 30th show who 
called the telephone company? A No, sir, it does not, 
it just says subscriber. 

MR. FBIEDLANDER: Didn’t yon read it before? 
THE WITNESS: Yes, sir. It says “Received 

231 calls for orchestra leader,” and then it says “Sub., 
will determine and call back.” 

MR. FBIEDLANDER: And may I ask yon how many 
calls she determined she was to call back? 

THE WITNESS: She didn’t call back. 

MR. FBIEDLANDER: Yon mean there is no recor ’ 
that she called back? 


* 

* 






THE WITNESS: If she had called back we would 
have an entry. It was not treated as a complaint in the 
business office, primarily. That is the reason nothing was 
done about it. 


Mrs. Mildred Aed 


Direct Examination 
BY MR MICHELET: 

Q Mrs. Aed, would you please state your name for 
the record? A Mildred Aed, Mrs. Mildred Aed. 

THE COURT: Will you sit back in your chair and 
speak up so I can hear you? 

THE WITNESS: All right. Mrs. Mildred Aed. 

BY MR. MICHELET: 

Q And your occupation? A Service supervisor with 
the telephone company. 

Q And your address? A 307 Newport Avenue, West- 
gate, Maryland. 

Q Directing your attention to the month of January, 
1948, where were you employed, in what position? A 
Service supervisor with the telephone company. 

Q Where were you supervisor? A In the Georgia 
exchange. 

234 Q Mrs. Aed, I show you service application card 
for Mrs. Horowitz, this card being in evidence as 
Plaintiff’s Exhibit 4, and directing your attention to a 
notation there and ask you if that is your handwriting. 
A Yes, sir, it is. 

Q Would you read what the notation says, please? 
A Received call for orchestra leader, explained. 

THE COUR T: What is that? 

THE WITNESS: Received calls for orchestra leader, 
and I explained it to the sub. Well, I can’t read the next 
word. It says something about call back. 




THE COURT: What is it? 

THE WITNESS: Received calls for orchestra leader, 
explained. 

THE COURT: Explained? 

THE WITNESS: I explained, sub. and then there is 
another word I can’t read but it says something about 
they will call me back. 

BY MR. MICHELET: 

Q Does that have your initials on it? A Yes, that 
is my name, Aed. 

Q Mrs. Aed, will you tell us what that word “ex¬ 
plained” means? A On similar cases if I would have 
a call like this, first of all— 

235 MR. FRIEDLANDER: I beg your pardon. If 
the Court please, the question was what does that 
word explained mean, and the witness started to tell about 
similar cases. I think she ought to be limited to answer¬ 
ing the question, namely, explain what that word means. 

THE WITNESS: It means I explained what would 
happen, or what we would do if they received erroneous 
calls for someone else. 

BY MR. MICHELET: 

Q What is the regular practice with respect to that 
kind of complaint? A First of all, I would change the 
telephone number, refer calls for the person Horowitz to 
a new number and, of course, if we could find out who 
was calling them we could refer them to their number, 
providing they had one. 

Q The regular practice is to furnish a new number? 
A That’s right 

Q That is what you do, and then you say you refer 
calls. Will you explain that to us? A It means that 
we supervise on any call coming in for the Georgia num¬ 
ber, we would have a split number operator go in on the 
line and ask the name of the party they were calling, and 
if they were calling Horowitz we would refer them to the 




new number, or if they were calling the wrong number 
we would tell them, or if we had a split reference 

236 we would tell the person, refer the person to the 
new number. 

Q When yon got this message that you noted down, 
what way, if any, was there for yon to tell where that 
call was coming from! A I had no way of telling. 

THE COURT: What is that? 

MR. FRTEDL ANDER: I didn’t hear. 

THE WITNESS: I would have no way of telling where 
the call was from. 

THE COURT: Yon mean yon can’t tell who was call¬ 
ing yon? 

THE WITNESS: No, sir. 

THE COURT: I didn’t know. 

THE WITNESS: I would assume it would be from 
the customer, since the complaint was like that, but I 
would have no idea who was calling. 

BY MR. MICHELET: 

Q What kind of telephone would it be on, on your 
regular telephone? A Our regular telephone in the Geor¬ 
gia exchange. 

Q When the call comes to you, what would you have 
in your hand? A I would have the card for Mrs. Hor¬ 
owitz. 

Q Would you have a regular instrument to get the 
call on? A That’s right. 

237 Q Just like any other person receiving a tele¬ 
phone call coming to them? A That’s right. 

MR. MICHELET: That is all 


BY MR. FRIEDLANDER: 

Q Is it Mrs. Aed? A Mrs. Mildred Aed. 

Q You had no reason to suspect that this was not the 
subscriber calling, Mrs. Horowitz? A No, I didn’t 


Cross-Examination 
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Q You assumed it was because you wrote down “Sub¬ 
scriber”? A That’s right. 

Q So up to today you never had any question in your 
mind but what this represented a report on a subscriber’s 
complaint? A That’s right. 

Q What was the situation in the Georgia exchange, if 
you know, in July, 1947? Were there plenty of numbers 
you could give to people? A We had plenty of numbers 
that had been assigned to other people. We did not have 
an abundance of numbers that had not been used. 

Q So between July and September you had an abun¬ 
dance of numbers that could be used but which you 

238 could not give to other people? A We had a 
number— 

Q Did you have a number of phone numbers that were 
not actually being used? A I don’t know how many we 
had, but I know we had a sufficient number of numbers 
in the Georgia exchange that we could always service. 

Q And that condition existed between July and Sep¬ 
tember, 1947? A It always existed. 

Q Did you have such a rush for new subscribers that 
you didn’t have enough numbers to serve them? A We 
have always had enough numbers to serve, but they were 
numbers that had been used previously. 

Q Now, this card aparently is an application of some 
kind dated the 22nd of December, and the evidence shows 
that the phone was installed on the 26th. 

Would you say that the lady made the application on 
the 22nd and the phone was installed four days later? 
A I would so assume. 

Q Was there any reason to assign the number of some¬ 
one whose name was already in the phone book? A Ap¬ 
parently that was the reason, we had to find if the number 
was a number that had been assigned to someone 
else. 

239 Q Would you check on that to see whether every¬ 
thing was all right? A I wouldn’t. I never do, 



but I would assume the person who assigned the number 
had. I didn’t handle that at alL 

Q It was the practice in the phone company that where 
you gave out a number that someone else had been using, 
you would check that person, or someone would check 
that person who was using the phone? A That sounds 
logical, but since I never worked in that particular de¬ 
partment, I don’t know. 

Q Do you know the practice? A No. 

Q Do you know why for five months or more, Georgia 
6012, the number involved on that card, was not given to 
any subscriber, and then suddenly on December 22 it was? 
A We hold the numbers as long as we can before we 
assign them. 

Q What did you mean by that. A The number be¬ 
comes effective and we do not assign it until we need the 
number. 

Q Then you did assign numbers, did you, in Decem¬ 
ber, 1947? A Numbers that had been assigned to other 
people. 

Q I understand, but you needed them badly? 
240 A I don’t know about needing them badly. We 
have never needed them badly in the Georgia ex¬ 
change. 

Q Then there is no reason you know of why you would 
hold the phone for five months and then suddenly assign 
it? A That was probably— 

Q In this case the number had been assigned to Mr. 
Clay and he had been getting calls referred I believe for 
a period up to December 1st from Georgia 6012 to the 
National number, and then suddenly you disconnected that 
service and gave that phone to Mrs. Horowitz. Can you 
tell us why? A Not having worked in that department, 
I don’t know why it happened, no. 

Q Now, when you got this call from Mr. Horowitz you 
considered that a complaint, did you not? A That’s 




Q And yon made a record on her card of this inci¬ 
dent! A Yes. 

Q And, as yon recall it, it was a complaint abont re¬ 
ceiving calls for some orchestra leader! A That’s right. 

Q Now, do yon recall what names she said! A No, 

I don’t. 

Q Was she npset by it! A I don’t recall. 

241 Q Yon have no memory of it! A No. 

Q Yon said what yon would have done would 
be to give her a new number. Where would yon get the 
new number yon planned to give her! A We have in 
the company a department that assigns telephone num¬ 
bers, and in the event this one doesn’t work satisfactorily 
we can assign another number. It isn’t handled by me, 
but I can give instructions to someone who can handle it 

Q Did yon do that! A No, I didn’t, because the 
customer said they would check and call back. 

THE COUR T: What! 

THE WITNESS: They said they would call back. In 
other words, they didn’t want me to do anything until 
they called back. 

THE COTJBT: How about the other customer calling! 

THE WITNESS: I didn’t know anything about it 
He didn’t call me. 

BY MR. FRIEDLANDER: 

Q So you had no way of telling who had that number! 

Didn’t you have another card in your. file with that 
number, with Clay’s name on it! A No, we don^t keep~" 
the cards once the service has been taken off. 

242 Q You mean you didn’t keep this card! A I 
wouldn’t have it in my particular office because 

the number had been changed and was assigned on a 
National number, so that would be on about four boards 
from where I am. 

Q Would you have a record in the Georgia exchange 
of the old numbers! A No. 




Q What would you do with that card! A It would 
depend on what happened— 

Q Let me explain what happened: Georgia 6012 was 
a commercial number which had been advertised in the 
advertising section, as you will see, and there came a 
time in 1947 when the telephone company said they would 
refer calls for Georgia 6012 until the new telephone book 
came out. 

Now, what would you do under those circumstances? 
A As soon as the service has been completed we put 
the number on the new service card and send it to the 
office that handles the National numbers. 

Q Would you have any record of reference of rails in 
vour office for Georgia 6012? A No. 

Q In other words, if a wire broke and no calls were 
being referred through mechanical defect, how would you 
tell? A I couldn’t telL 

Q Who would tell if you couldn’t? A As soon 
243 as we got the notification from the customer we 
could check and find out 

Q When Mr. Clay, or his attorney Mr. Driskill, called 
the telephone company, Mr. Maurer, who testified yester¬ 
day for the telephone company said that even before he 
got back to the office everything was straightened out 
Do you know how that happened? A Surely, because 
as soon as anything of that kind comes up we call the 
managing supervisor who takes over to see that whatever 
isTNWlllcP wilSttke^care of would be taken care of. 

Q Had you ever seen the classified telephone book in 
effect at the time you received the call from Mrs. Horo¬ 
witz? A Have I ever seen it? 

Q Well, did you look at it? A I have seen the clas¬ 
sified directory but didn’t check it. 

Q You knew it was an orchestra leader whose calls 
were being received by Mrs. Horowitz, did you not? 
A Yes. 

Q Do you know how they list orchestras? A I do. 







Q How do they list them? A Under “Orchestras.” 

Q And you knew it then, did yon not? A Snre. 
244 Q Did yon, after yon got this call, just tnm to 
Orchestras in yonr telephone classified section to 
see whether or not yon had an ad or anything else which 
wonld indicate the nse of Georgia 6012? A I didn’t have 
any occasion to check that. 

Q Yon said yon had no way of telling. Now, conldn’t 
yon have gone to the telephone book, classified section 
nnder Orchestra, yon knew it was an orchestra leader, and 
look right down here on the second, third colnmn and here, 
as big as life, is Georgia 6012. Yon conld have done that, 
conldn’t yon? A I wonld have had no occasion to when 
the customer said she was going to call me back. 

Q Yon misunderstand me. 

THE COURT: He isn’t talking about Mrs. Horowitz’ 
call, but about the orchestra leader. 

BY MR FRIEDLANDER: 

Q Yon knew that orchestra calls were being received 
on a private phone so much so that the customer was com¬ 
plaining to yon, and yon had no way of checking it, and 
then I pointed out to yon the classified section with the 
Georgia number, Georgia 6012 in it, and now yon say yon 
had no occasion to do it 


In otbf r 'Md p’t care whether Mr. Clay got 

his c ol le nnt f — i 
245 : A 1 am ^sorry, you 

x y vVW wonld yon say? A If the customer wonld 
say, “I will check and call yon back,” there wonld be no 
reason. Apparently it wasn’t bothering her to that extent. 

THE COURT: Do yon understand that this is not a 
case of Horowitz against the telephone company, but Clay 
against the telephone company? 

THE WITNESS: I understand that, sir, but I as¬ 
sumed I was talking about Mrs. Horowitz, and at that 
particular time I wonld be doing everything I conld for 



the Horowitz customers, as well as helping the Clay cus^ 
tomers. C 

5 —BT'ME. FBIEDLANDEK: 

Q I understand you now that because Mrs. Horowitz 
said the orchestra leader’s calls were coming, they didn’t 
affect you, as far as Clay was concerned. A It could 
have been an orchestra leader, or Marshall Field, or any¬ 
body, if he wanted— 

Q You mean when she called that she didn’t tell you 
the name of the orchestra leader! A I would have writ¬ 
ten it down if she had told me. 

Q You weren’t interested in that, were you! A I am 
interested in anything that affects a customer. 

Q Then why didn’t you look in the classified 
246 section and see, as big as life, Georgia 6012, and 
see where the calls were coming from to Mrs. Horo¬ 
witz that she shouldn’t have had! A I wouldn’t have 
checked the classified directory because, not knowing the 
name of the person that she was receiving calls for, cer¬ 
tainly to take the telephone directory and go through the 
classified headings of orchestras to find out who is listed 
in there. 

Q You are sure then that she didn’t tell you the name? 
A No. 

MR. FRIEDLANDER: That is all. 

THE WITNESS: I would follow it up if I had the 
name. 

MR. FRIEDLANDER: I beg your pardon! 

THE WITNESS: I would follow it up if I had the 
name, I am sure. 

MR. FRIEDLANDER: You now state you are sure 
you would have followed it up if you had had the name? 

THE WITNESS: Yes, sir. 


E. Bradley Clay , 

the plaintiff herein, being xecalled 
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• • • • 

Direct Examination 

• • • • 

Q Mr. Clay, you have been shown Defendant’s No. 2 
prior to this time? A Yes, sir. 

Q Does this letter, if you will look at it carefully, does 
that represent the result of what Mrs. Horowitz told you 
on the telephone when you were calling her? A Yes. 

Q And to whom did you give the information concern¬ 
ing the information she had told you? A To my wife, 
who was in the room. 

Q Your wife didn’t hear what Mrs. Horowitz said? A 
My wife didn’t hear what Mrs. Horowitz was saying, but 
my wife took the questions I was asking of Mrs. Horowitz 
at the time the conversation took place. 

Q And you told your wife, did you, what Mrs. Horowitz 
said? A Yes, sir. 

Q And your wife prepared that paper, typed it? A 
Yes. 

248 Q Does that represent the statements made by 
Mrs. Horowitz to you on that occasion? A That 
is true. 

• • • • 

Cross-Examination 
BY MR. MICHELET: 

Q Mr. Clay, isn’t it correct that you took that letter to 
Mrs. Horowitz and she refused to sign it? A Well, I 
may say this— 

Q Answer the question, please. A Yes, sir. 

• • • • 

THE WITNESS: I took that letter to Mrs. Horowitz 
I think the next evening, before Mrs. Horowitz would 
forget what she had said, for I thought I would have that 
in as testimony in case Mrs. Horowitz did something be¬ 
fore the trial had come up in this case. That is why I 
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Mrs. Betty Clay 


took the letter to Mrs. Horowitz. She read the letter and 
called in Mr. Horowitz and he read the letter, and she said 
she wouldn’t sign it then and I told her to consult her 
lawyer, which she said she would do. 


Direct Examination 


Q I show you Defendant’s Exhibit 2, which you have 
testified you prepared, that is typed. A Yes, sir. 

Q From what sources did you get the information 
contained in that letter! A From Mr. Clay. 

Q And were you present when Mr. Clay called Mrs. 
Horowitz? A Yes, sir. 

Q You have described that, I think. A Yes, sir. 

Q Now, Mr. Clay gave you the inforniation which pur¬ 
ports to be what Mrs. Horowitz had told him on the phone 
at that time? A That’s right. 

250 Q And that is a true reproduction of your con¬ 
versation so far as Mr. Clay is concerned, regarding 
what Mrs. Horowitz said? A It is. 


(Thereupon the jury retired from the court room and 
the following occurred:) 

(Thereupon ensued a discussion on prayers as follows:) 

THE COURT: Do you object to the defendant’s pray¬ 
ers? 

MR. FRIEDLANDER: Yes, sir. 

THE COURT: Now, as to the plaintiff’s prayers; of 
course, the plaintiff would be entitled to damages for in¬ 
convenience, discomfort and annoyance, but in so far as 
a verdict on pecuniary loss is concerned, the Court can’t 
see any other recovery except nominal damage. 


' ' -■ ■: V " 
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MR. FRIED LANDER: We had in mind, the case was 
drafted and tried on this idea, that he had sustained a 
certain amount of expense in advertising from 1944 into 
December, 1947. At that time the jury might find, or if 
the jury finds that the failure to refer calls, in fact, the 
blank space was from the 26th of December to 

251 January 17 when the calls were made would have 
had no response at all because Mrs. Horowitz 

wasn’t in the premises answering the phone. 

THE COURT: Wasn’t what? 

MR. FRIEDLANDER: She wasn’t in the premises 
from December 26 to January 17, so you have a period 
of 21 days. 

MR. KEANE: I understand she said it took her a 
week from the 26th to get in. 

MR. FRIEDLANDER: She said she didn’t move into 
the premises until January 17th. That is what she said. 

THE COURT: Maybe I didn’t understand it I got 
the impression—I didn’t understand that she didn’t live 
in the house. I didn’t understand that 

MR. FRIEDLANDER: She got the house but she 
didn’t move in. She had possession of the house about 
the 26th, or about that time. She had trouble in getting 
the tenants out and then she got possession but did not 
move in until it was fixed, and said she was there a por¬ 
tion of each day to see about the repairs, and so forth, but 
she was not occupying the house, as I understood the testi¬ 
mony, until the 17th, or whatever the date may be. 

' THE COURT: The defendant admits, as I understand 
it, that the plaintiff received no incoming calls in 54 days, 
is that right? 

MR. FRIEDLANDER: They fixed it from the 26th 
of December to the 11th of February. 

252 MR. KEANE: We take the position, Your 
Honor, that the service was off for that period, 

but the phone was being answered by Mrs. Horowitz, and 
she was indicating to call information, and we also take 





the position that even though that service was off the 
directory gave the other numbers. If they were both true 
at least the plaintiff had a fifty-fifty chance with either 
Taylor or Georgia. 

THE COURT: That is a matter of argument to ths 
jury. You have a right to argue to the jury that the/ 
had these phones, and had a right to send out these cards. 

MR. KEANE: We will concede that the service was 
interrupted, but we can’t concede that they didn’t get any 
calls for the reason it was handled, Mrs. Horowitz handled 
it, she said she was there all day cleaning in preparation' 
for moving. 

THE COURT: But that didn’t help the plaintiff. 

MR. KEANE: But if someone called the Georgia num¬ 
ber and Mrs. Horowitz picked up and said, “No, this is 
Mrs. Horowitz; if you want Mr. Clay you will have to call 
information,” and later she said Mr. Clay gave her the 
actual number and even if we did interrupt the service 
she was giving it attention, so we can’t say the service 
was interrupted under the evidence. 

THE COURT: That is my understanding of the testi¬ 
mony of your leading witness, who went so'far as to say 
that it was perfectly natural, although it evidently 
253 cut off the incoming service, but the witness testified 
specifically that the incoming calls were not given to 
the plaintiff for 54 days. That is what he said. There 
is no question about it 

MR. KEANE: I think the jury could very well infer 
from that testimony that the service was not interrupted 
because we know ourselves, from our own knowledge based 
upon the testimony that has been given, that the service 
was not interrupted, the phone was ringing in Mrs. Horo¬ 
witz’ home and she was taking care of it. I think the 
jury is bound to infer what Your Honor just pointed out. 

THE COURT: You can tell them anything in the 
argument, but that isn’t the law. The undisputed testi¬ 
mony in the case is the plaintiff had no incoming service 



140 


for 54 days. That is what the defendant’s chief witness 
said. 

There is another factor: That is that it was under¬ 
stood between the plaintiff and the company that this 
Georgia number was not to be given to anybody else 
until a new book came out, and it was assigned on De¬ 
cember 22 and he was not notified. 

MR KEANE: That is true, and we feel as deeply 
about it as— 

THE COURT: I think the witness thought it was a 
trivial matter. 

MR KEANE: He put it under the heading of human 
error. 

THE COURT: You could say that a man who goes 
out hunting and shoots somebody,' he could excuse 
254 himself by saying “There are 150,000,000 people 
and I only killed one of them.” 

MR KEANE: If this was his only business, and we 
didn’t have Mrs. Horowitz, and he had a profitable law 
business and in 54 days we caused it to disappear, we 
wouldn’t be here arguing to Your Honor, but he got all 
of his calls even though we had to employ Mrs. Horowitz 
to put them through. 

THE COURT: That is the first I have heard of that 

MR. KEANE: We do not contend that there wouldn’t 
be a cause of action if he didn’t get his calls, but we be¬ 
lieve he got his calls. 

THE COURT: I never heard anything in the testi¬ 
mony as to that Of course, you can tell the jury any¬ 
thing that is in the testimony. 

Had you heard anything like thatf 

MR FRDEDLANDER: No, sir, speaking of employ¬ 
ing Mrs. Horowitz to take the calls— 

MR KEANE: I didn’t understand. 

THE COURT: Mrs. Horowitz said she didn’t 
handle them. 

MR KEANE: We asked her a question: “Did you 
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the prayer ought to be so worded that the direct pecuniary 
loss should be limited to—well, I have never had any 
other expression used but nominal damages. Nominal 
damages in a case like this would be a minimum; I can 
conceive very readily a minimum, he must have lost not 
less than so and so. I think that is reasonable and proper, 
but all the instructions I have ever seen in a very long, 
active life at the bar and the bench the word “nominal” 
is used. 

You can argue to the jury what nominal should be. 
Nominal should be a minimum of what they consider he 
must have lost 

MR. FRIEDLANDER: Suppose I withdraw No. 3? 
I will withdraw No. 3. Does the Court think No. 4 is all 



right! 

THE COURT: What I will do will be to give my own 
instruction on No. 3. 

Now, let’s see what No. 4 says. The Court thinks you 
will have to withdraw No. 4 because No. 4 gives to the 
jury a latitude which they should consider. I am going 
to hear you. 

MR. FRIEDLANDER: 3 and 4; 4 is refused and 3 
is withdrawn, and the Court will instruct in his own words 
on No. 3. 

MR. KEANE: Your Honor, now that the de- 
257 fendant’s evidence has developed so that we know 
clearly what happened within the organization of 
the telephone company— 

THE COURT: But you don’t know. 

MR. KEANE: Well, we know everything that we will 
know in this particular case— 

T HE COURT: You won’t know that. As far as, the 
plaintiff is concerned, you did two things to him: First 
you broke your contract, and then didn’t even let him 
know you had broken it. That is from the plaintiff’s 
standpoint 

MR. KEANE: To assume— 


V. 





THE COTJET: Just a second. I am not through yet. 

MR KEANE: Excuse me. 

THE COURT: Yon undertook to explain that and 
your explanation amounted to no more than to say “We 
didn’t mean to do it.” You did it but you didn’t mean 
to do it This last witness, this lady, her statement 
amounted to this, “We got complaints from Mrs. Horo¬ 
witz so we talked to Mrs. Horowitz. We knew that there 
was somebody else involved, there had to be, Mrs. Horo¬ 
witz and this other person, but this other person didn’t 
call us. We didn’t bother about that We let him go.” 

That is what her testimony amounted to, a total in¬ 
difference to him, to the plaintiff in the case. All she 
wanted to talk about was whether or not you hurt Mrs. 

Horowitz. The explanation made by the defendant 
258 is an explanation which, of course, the plaintiff has 
no means of combatting, no means whatever of com¬ 
batting. Any explanation that the defendant saw fit to 
give, the plaintiff cannot combat it from the evidence, 
and the jury don’t have to take the explanation if they 
don’t want to, and the facts are that the service was cut 
off and, in addition to that, the plaintiff was not even 
notified that his service was cut off, and there he was 
sitting around the house worrying about it, with apparently 
an' utter indifference on the part of the defendant. I 
think that the jury should be told that in so far as direct 
pecuniary loss in dollars and cents is concerned, that then 
there must have been obviously some pecuniary loss. They 
cannot calculate it as they have no basis for it, and, there¬ 
fore, they can only allow nominal damages. 

I am going to allow the plaintiff, if he sees fit, to argue 
what the nominal damages in this case should be, what the 
minimum should be, what amount he must have suffered, 
in so far as the Court’s instructions are concerned, and 
in addition to that they should also award him such sum 
as they think reasonably proper, using their good common 
sense without any prejudice or passion, for inconvenience 



and annoyance, any inconvenience or annoyance which 
they may find he suffered, and if they find—that is con¬ 
tained in the plaintiff’s prayer, second prayer—they 

259 may award to plaintiff punitive damages in such, 
sum as they think proper, if they find the defendant 

acted in utter disregard of the rights of the plaintiff. 

Now, I will hear you further. 

MR. KEANE: That was the only point I wanted to 
mention to Your Honor, was the question of punitive 
damages, and that is why I say, now that we have heard 
the defendant’s side, couldn’t Your Honor reasonably con¬ 
clude from the evidence that the young lady had knowl¬ 
edge of one-half of the transaction but she did not have 
knowledge of the other half, which would indicate Mr. 
Clay did not have the information; Mr. Maurer knew part 
but he didn’t know all. You have to combine the knowl¬ 
edge of fact that they knew they were not giving service, 
and that perhaps constructive notice to a corporation— 

THE COURT: What is the difference between con- 
. structive notice to a corporation than anybody else? 

MR. KEANE: I think on constructive notice to a cor¬ 
poration you don’t allow punitive damages unless the em¬ 
ployee was in and about the course of his duty. None of 
these employees were punished. There is nothing probable 
on crime— 

THE COURT: Nothing probably on intent. You can 
all talk before the Court and jury, but when you not 
only cut a man’s service off but don’t tell him about it— 
now, just think of what you told him: First, that 

260 this number would not be assigned to anybody else, 
and on December 22nd it was assigned to some¬ 
body else and he wasn’t told about it. 

MR. KEANE: That was wrong, but not to be punished. 

THE COURT: I don’t agree with you. 

MR KEANE: May I refer to this: Courts will not 
justify exemplary or punitive damages since such award 
includes the intention of willful wrong. 



THE COURT: The Court doesn’t think that thi« 
wrong sounded in contract but it sounded in tort 

MR. KEANE: It is the same thing in tort, really, 
Your Honor, but I know Your Honor has made your rul¬ 
ing, but could we amend the term intentional, wanton and 
reckless? 

THE COURT: The Court thinks reckless disregard is 
putting a pretty good burden on the plaintiff. 

MR KEANE: We think under the rule of punitive 
damages there must be a little more than wanton and in¬ 
tentional, and the jury must consider did that exist. 

Just for the purpose of the record, may I'renew our 
motion for a directed verdict made at the end of the plain¬ 
tiff’s case on the ground that there is no damage that 
has resulted to the plaintiff? 

THE COURT: Of course, you can. 

Now, this first prayer for the plaintiff, I have never 
instructed the jury to find a verdict for the plaintiff, and 
I have never known it to have been done. It isn’t 
261 done. If the Court thinks it is willful, wrong, he 
can grant a new trial. 

MR. FR1EDLANDER: There wasn’t any defense of¬ 
fered in the case that I know of. 

THE COURT: The defense offered in the prayer is 
one you can’t prove—I don’t know what Judge Holtzoff 
had to go on. 

MR. KEANE: He took the position that there was no 
violation of contract 

MR FRIEDLANDER: He granted summary judgment 
on both the contract and tort question on the ground 
that the conduct of the telephone company was—that 
there wasn’t a legal case stated. I don’t know what he 
had in mind. I don’t just see what issue there is now in 
the principal case; so far as contract is concerned there 
is an admitted breach, and in so far as tort is concerned, 
it is admitted it occurred. So far as the jury is concerned 
it is damages. There is nothing to defend with because 



they offered no defense. As a matter of fact, I don’t 
see any possible defense in the case, and I think the 
Court would be correct in instructing the jury that a 
verdict must be for the plaintiff and then go on with 
the damages, as your Honor indicated. 

THE COURT: I will hear you on that 

MR. KEANE: We have several instances in that, re¬ 
ferring to some of my argument, but conceding that 

262 the service was interrupted, the calls came through. 

THE COURT: I never heard such evidence. 

MR. FRIEDLANDER: And there wasn’t any. 

MR. KEANE: I wouldn’t stand before Your Honor 
and recite testimony I did not hear. 

THE COURT: I am not saying that you are not sin¬ 
cere but I must say you have a vivid imagination. 

MR. KEANE: We wouldn’t have brought Mrs. Horo¬ 
witz down if we didn’t think so, but if there was an inter¬ 
ruption, what was caused by the interruption t Did it 
cause damage to his business, or. did it drop off of its 
own accord? 

Your Honor, I say they haven’t proven damages. 

MR. FRIEDLANDER: First of all, they admit breach 
of contract but deny amount of damages. In the second 
count they deny any negligence on defendant’s part Now, 
as to that there is no evidence in this case on which they 
could predicate this defense that there was no breach of 
contract, no evidence. 

THE COURT: The only reason I know I wouldn’t 
grant it is because I have never known one to be granted, 
and I never have granted it, but that is not a very good 
reason. 

MR. FRIEDLANDER: Here they admit breach of con¬ 
tract, and they admit the tort, but they said it was a 
natural mistake and could not be helped. 

THE COURT: In this case, in Sommerville, 49 

263 D. C. 3, the Court of Appeals there says that 
breach of the contract justified an award for nomi- 



nal damages, that alone, outside of the question of any 
inconvenience and annoyance, and also say that incon¬ 
venience and annoyance can be decided by the jury. 

MB. KEANE: Your Honor, as to Judge Holtzoff, here 
is what he said from the bench, if Your Honor would like 
to look at it We have put it in for Your Honor’s guid¬ 
ance. 

THE COURT: All right I think this language is 
used in the footnote but I don’t just catch his point why 
he said that there was no evidence. 

MR FRIEDLANDER: I don’t think he decided the 
question on damages at all, Judge Holtzoff; the Court 
of Appeals— 

THE COURT: He granted the motion to dismiss on 
the ground that there was no action for damages. 

MR. FRIEDLANDER: The Court of Appeals held 
that he hadn’t and they said that the second page in the 
footnote, the Court said, that is, Judge Holtzoff: 

“THE COURT: Mr. Wood, I am not going to.grant 
this motion for summary judgment on the question of 
damages, because if the plaintiff has a cause of action 
he is entitled to recover at least nominal damages, if he 
can prove actual damages.” 

THE COURT: That sounds to me like a contradic¬ 
tion. I don’t mean to criticize, but I don’t catdi a 
264 portion of that statement He says they will have 
to prove actual damages in order to get nominal 

MR FRIEDLANDER: I don’t think he meant that, 
and he didn’t base his action on that question. At the 
trial he said: 

“I aim not going to dismiss the case on the question 
of damages, because I think you have a right to try to 
prove damages. But I have grave doubt as to whether ' 
you have a cause of action.” 

And he went on to say there was no cause'of action 
and the Court of Appeals said he was wrong. 






First they say no breach of contract, and he admits 
that there was, comes in and admits that there was, and 
I don’t see that there is anything to go to the jury except 
the question of damages. It eliminates a great deal of 
argument to the jury if we don’t have to touch on those 
phases of the case. 

MR. KEANE: Your Honor, I don’t see why Mr. Fried- 
lander should object, for Your Honor has commented on 
the defendant’s interruption. We don’t agree with that, 
but evidently Your Honor is feeling that some of this is 
damage, and Your Honor could give a directed verdict 
primarily. 

THE COURT: Very well, gentlemen. 

Mr. Reporter, Defendant’s prayer No. 1 is denied. 

No. 2 is denied. 

265 No. 3 is denied. 

No. 4 is denied. 

No. 5 is denied. 

No. 6 is denied; and 

No. 7 is denied. 

Plaintiff’s first prayer is granted. 

Plaintiff’s second prayer, No. 2, is granted. 

Plaintiff’s prayer No. 3 is withdrawn. 

Plaintiff’s prayer No. 4 is denied, and both the defendant 
and the plaintiff take exceptions to all of the Court’s un¬ 
favorable rulings on the prayers. 

MR FRIEDLANDER: On No. 4 I think Your Honor 
is right about that, and no exception is taken. 

MR KEANE: We take an exception, Your Honor, to 
Your Honor’s rulings as if that exception had been taken 
after you have charged the jury, as we are required to 
do under Rule 51. In other words, I am trying to relieve 
Your Honor of our approaching the bench to renew our 
objection. 

THE COURT: You can come to the bench if you de¬ 
sire, but the Court has told the reporter that you have 
your exception. Now, the Court isn’t going to do that— 



MR KEANE: Judge Bailey did, and the Court of 
Appeals said you have to renew it. 

May I ask one more thing, not to burden you, but in 
your charge to the jury would Your Honor have 

266 them bring in their verdict in separate amounts, 
r namely, one for compensation and one for punitive, 
rather than one form? 

THE COURT: The practice in Maryland is to bring 
in one verdict Do you know what the practice is here? 

MR FBIEDLANDEB: I think they do separate them. 
Your Honor. 

THE COURT: Gentlemen, about how long do you 
want to argue this case? 

MR. KEANE: Mr. Michelet is going to argue for'the 
telephone company. He indicates a half 'hour. 

MR FRIEDLANDER: I will take less than 15 to open. 

THE COURT: Fifteen to open and ten to dose. 

(Thereupon a short recess was had.) 

THE COURT: Mr. Friedlander, as I understand it, 
your fourth prayer is also withdrawn? 

MR FRIEDLANDER: Yes, sir. 

THE COURT: Call the jury. 

(Thereupon the jury was recalled into the court room 
and the following occurred:) 

MR. FRIEDLANDER: May I read the instructions to 
the jury as part of our argument? 

THE. COURT: Well, will counsel come to the bench? 

(Thereupon counsel approached the Court’s bench and, 
out of the hearing of the jury the following occurred:) 

THE COURT: One difficulty about that is that 

267 I am going to grant additional instructions, and 
probably you had better not read it for that'reason. 

MR FRIEDLANDER: I will not do that I will read¬ 
just the first prayer. 

THE COURT: Yes, but you understand the Court is 
going to instruct the jury on the question of nominal 
damages, and you can argue, if you see' fit, as to nominal 
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d a m ages; both of yon can do it, of course. 

‘‘Thereupon counsel returned to the trial table and, 
in the hearing of the jury the following occurred:) 

• • • • 

269 We have in this situation a cessation of business, 
and the Court will explain to you the difficulties, or 
because of the difficulties of proving, or the absence’of 
proof, of the actual failure of business, and so forth, that 
you may award a sum in this respect which is commonly 
called nominal damages. However, nominal damages may 
mean, within reasonable limits— 

And I don’t know if Your Honor has fixed the maximum 
amount. 

THE COURT: No, I haven’t fixed the maximum 
amount. The Court indicated that under the circumstances 
the jury could consider nominal damages; in the first place 
they do take it for granted that there was some damage, 
but as they couldn’t fix the actual amount because of the 
difficulty in establishing the actual amount, they could con¬ 
sider what would be the minimTrm of damage. 

• • • • 

293 Charge of Court 

THE COURT (Goldsborough, J.): Ladies and gentle¬ 
men of the jury, in this case the Court’s first instruction 
is that the Court instructs the jury to return a verdict 
for the plaintiff. 

Now, as you know from your previous experience, the 
burden of proof is upon the plaintiff, that is, the plain¬ 
tiff’s side of the case must, in your judgment, be more 
satisfactory, the evidence on the plaintiff’s side of the case 
must be more satisfactory than the evidence on the part 
of the defendant Now, in that connection you do 

294 not have to deliberate in this case as to a verdict 
because the Court has instructed you that the ver¬ 
dict must be for the plaintiff; but, on the various ele- 



ments of damages you are to consider, of course, the burden 
of proof is still on the plaintiff. In other words, the evi¬ 
dence as to the elements of damage must be more satis¬ 
factory to yon than the evidence on the part of the 
defendant. 

Another instruction granted by the Court at the in¬ 
stance of the plaintiff is that, 

If your verdict is for the plaintiff, it should be in- 
such sum as, under all the circumstances of the case, may 
be fair and reasonable compensation for the damage suf¬ 
fered by plaintiff. ~ . 

In computing plaintiff’s damages you may consider 
whether or not the telephone service contracted for by 
plaintiff was an indispensable adjunct to plaintiff’s busi¬ 
ness and whether or not plaintiff suffered inevitable in¬ 
convenience, annoyance and loss by reason of defendant’s 
acts in failing to refer calls to plaintiff, and in failing to 
continue the split reference service after'instituting same. 

Now, in addition to compensatory damages, that is, dam¬ 
ages which you may find from the evidence that the plain¬ 
tiff actually suffered, in addition to compensatory damages, 
if any you find, you may award, but do~not have to, it is 
in your discretion, but you may award plaintiff puni- 
295 tive damages in such sum as you deem proper, if 
you find from a fair preponderance of all the evi¬ 
dence in the case that defendant acted with a reckless dis¬ 
regard of the rights of the plaintiff. 

Now, what are known as punitive damages, and punitive 
damages are damages relating to punishment of defendant 
for his conduct, in this case the alleged reckless disregard 
of the rights of the plaintiff, and to set an example to i 
others who might do the same thing. 

In this case, in finding a verdict for the plaintiff you 
will have to bring in at least nominal damages, and in 
this case nominal damages means the minimum amount 
which you may believe the plaintiff must have suffered. 

If you reach the conclusion that the plaintiff , must have 




suffered damage, and could not have suffered any loss, that 
would be nominal damages in this case. 

Now, in addition to nominal damages as compensatory 
damages, that is, for actual damages suffered, if you find 
that he suffered discomfort, inconvenience and annoyance, 
you may also, in your discretion, find damage for such in¬ 
convenience, discomfort and annoyance. 

Now, as the Court indicated to you, on the question of 
punitive or exemplary damages, the question as to whether 
or not you should find punitive or exemplary damages in 
favor of the plaintiff and against the defendant is 
296 entirely in your discretion, whatever you think is 
right, whether it is right to award punitive damages, 
or not, under the circumstances of this case. 

In bringing in your verdict you will find a verdict for 
the plaintiff as compensatory damages. That would be 
one verdict you wilkfind, and then yon will find a verdict 
for either the plaintiff or defendant in your discretion, 
as to whether or not there should be punitive damages. 
Those verdicts should be separate. Tou should say so 
much compensatory damages, and either for the plaintiff 
so much punitive damages, or no punitive damages, as 
you may find. 

Now, gentlemen, will you come to the bench for a min- 


(Thereupon, counsel approached the Court’s bench and, 
out of the hearing of the jury, the following occurred:) 

T hul COURT: Is there anything that the court has 
overlooked, as far as you know? 

MB. KEANE: No, Your Honor, but we would like to 
renew our objection to the Court granting plaintiff’s 
prayer No. 1, and to denying ours. 

'I’ Hh' COURT: And you also object to the Court’s in¬ 
structions ? 

MR. KEANE: The other objection we think is that 
we object to the interpretation the Court has given to the 
phrase “nominal damage.” We consider it one dollar or 
five dollars, but no more. 



THE COUBT: And you also object, I assume, 

297 to the instruction on punitive damages! 

MB. KEANE: Yes. That is included in the 
prayer, too. 

THE COUBT: But the Court mentioned the question 
of punitive damages in his own instruction, and you ob¬ 
ject to that, also! 

MB. KEANE: Yes, sir. 

THE COUBT: Let the jury be excused. 

(Thereupon, at 12:20 o’clock p. m., the jury retired to 
consider of its verdict) 

(Thereupon, at 2:00 o’clock p. m., all counsel being pres¬ 
ent, the following occurred:) 

THE COUBT: They want the blackboard, and they 
say here, “list charges in order; nominal damages, com¬ 
pensatory damages, punitive damages; please correct if 
not in order.” 

Nominal damages are included in compensatory dam¬ 
ages. 

I don’t know whether you want me to say anything 
more to them on that 

MB. MICHELET: They ask if that is the right order. 

THE COUBT: I am satisfied with it as far as I am 
concerned, if you are. I will bring them back here if 
you want me to. 

MB. KEANE: I don’t think so. 

THE COUBT: Now, it says, “List of dance engage¬ 
ments read by Mrs. Clay.” 

MB. FBIEDLANPEB: I have it 

298 THE COUBT: If it is in evidence I don’t see 
any reason why they shouldn’t have it 

MB. KEANE: We took no position on that at alL I 
left it up to Mr. Friedlander. I think we objected to it 

T HW COUBT: I don’t believe that you objected to it 
but on cross-examination you used it 

MB BEANE: You are very dose. We referred to it 
here to refresh her recollection as to what she said on 



direct, and Mr. Friedlander wanted to put it in and we 
objected to it 

THE COURT: I don’t know what to do about it if it 
is objected to. The fact is, however, I believe it was not 
put in evidence but I believe she read every one on it 

You are in favor of the blackboard, aren’t yout 

MR. KEANE: We are willing to let you rule on it as 
you see fit 

THE COURT: I am going to let the blackboard go in 
and let this go in. 

Send word to them that their list of charges in that 
order are correct Nominal damages are included in the 
compensatory damages. 

MR. KEANE: I think they have grasped what you 
mean. 

MR. FRIEDLANDER: If they bring in a verdict of 
both compensatory and punitive we can separate them. 

THE COURT: If they bring in too much nominal I 
can cut it down. 

299 Mr. Marshal, they want the blackboard and that 
goes in; and they want this and that goes in, and 
tell them that their recollection about the list of charges 
is correct 

(Thereupon, at 3:10 o’clock p. m., the jury notified the 
Marshal and the Marshal informed the Court that the 
jury was ready with its verdict, and the Court being 
upon the bench, and counsel for the plaintiff and counsel 
for the defendant, and the plaintiff, being present, the jury 
was returned into the court room and the following oc¬ 
curred:) 

THE DEPUTY CLERK OF COURT: Mr. Foreman, 
has the jury agreed upon its verdict? 

* THE FOREMAN OF THE JURY: Yes, sir. 

THE DEPUTY CLERK OF THE COURT: Mr. 
Foreman, what amount do you find for the plaintiff on 
the question of compensatory damages? 



THE FOREMAN: On compensatory damages we find 
for the plaintiff one thousand dollars. 

THE DEPUTY CLERK OF COURT: On the question 
of punitive damages do you find for the plaintiff or de¬ 
fendant? 

THE FOREMAN: For the plaintiff. 

THE DEPUTY CLERK OF COURT: In what amount? 

THE FOREMAN: Fifteen hundred dollars. 

THE DEPUTY CLERK OF COURT: Members of the 
jury, your foreman says you find for the plaintiff in the 
amount of one thousand dollars compensatory dam- 
300 ages, and in the amount of fifteen hundred dollars 
for punitive damages, and that is your verdict so 
say you each and all? 

(The members of the jury responded in the affirmative.) 

THE FOREMAN: We have under nominal damages. 


THE COURT: All right, sir. 

THE FOREMAN: The sum of five hundred dollars. 

THE COURT: Technically, nominal damages, what 
you speak of as nominal damages would come under the 
heading of compensatory damages. In this case I think 
it is a good thing it has been divided. • 

Now, you say the jury’s verdict for nominal damages 
is five* hundred dollars, and for what you speak of as com¬ 
pensatory damages is one thousand dollars, and for puni¬ 
tive damages fifteen hundred dollars? 

THE FOREMAN: Yes, sir. 

MR. KEAN E: May we poll them on that? 

THE COURT: Yes. 

THE DEPUTY CLERK: As your names are called 
please state your individual verdict: 

John J. Richmond. 

JUROR RICHMOND: $1,000 for compensatory dam¬ 
ages, $500 for nominal damages, $1,500 for punitive dam¬ 
ages. 

THE DEPUTY CLERK: Vrina A. Jones. 
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THE FOREMAN: On compensatory damages we find 
for the plaintiff one thousand dollars. 

THE DEPUTY CLERK OF COURT: On the question 
of punitive damages do you find for the plaintiff or de¬ 
fendant? 

THE FOREMAN: For the plaintiff. 

THE DEPUTY CLERK OF COURT: In what amount? 

THE FOREMAN: Fifteen hundred dollars. 

THE DEPUTY CLERK OF COURT: Members of the 
jury, your foreman says you find for the plaintiff in the 
amount of one thousand dollars compensatory dam- 
300 ages, and in the amount of fifteen hundred dollars 
for punitive damages, and that is your verdict so „ 
say you each and all? 

(The members of the jury responded in the affirmative.) 

THE FOREMAN: We have under nominal damages, 
also. 

THE COURT: All right, sir. 

THE FOREMAN: The sum of five hundred dollars. 

THE COURT: Technically, nominal damages, what 
you speak of as nominal damages would come under the 
heading of compensatory damages. In this case I think 
it is a good thing it has been divided. 

Now, you say the jury’s verdict for nominal damages 
is five* hundred dollars, and for what you speak of as com¬ 
pensatory damages is one thousand dollars, and for puni¬ 
tive damages fifteen hundred dollars? 

THE FOREMAN: Yes, sir. 

MR. KEANE: May we poll them on that? 

THE COURT: Yes. 

THE DEPUTY CLERK: As your names are called 
please state your individual verdict: 

John J. Richmond. 

JUROR RICHMOND: $1,000 for compensatory dam¬ 
ages, $500 for nominal damages, $1,500 for punitive dam¬ 
ages. 

THE DEPUTY CLERK: Vrina A. Jones. 
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JUROR JONES: $500 nominal damages, $1,000 com¬ 
pensatory damages and $1,500 punitive damages. 

301 THE DEPUTY CLERK: Ethel T. Dickerson. 
JUROR DICKERSON: $500 nominal, $1,500 

punitive, and $1,000 compensatory. 

THE DEPUTY CLERK: Inez C. Champ. 

JUROR CHAMP: Nominal Damages 500, compensa¬ 
tory 1,000, punitive 1,500. 

THE DEPUTY CLERK: Arnold C. Fjelstad. 

JUROR FJELSTAD: Nominal 500, compensatory 
1,000, punitive 1500. 

THE DEPUTY CLERK: Samuel Friedman. 

JUROR FRIEDMAN: Nominal damages 500, compen¬ 
satory 1,000, punitive damages 1,500. 

THE DEPUTY CLERK: Culver R. DeShazo. 

JUROR DE SHAZO: Nominal 500, compensatory 
$1,000, punitive damages for the plaintiff 1,500. 

THE DEPUTY CLERK: Alphonso R. Warner. 
JUROR WARNER: Nominal damages 500, compensa¬ 
tory 1,000, and $1,500 punitive damages. 

THE DEPUTY CLERK: Walter R. Murphy. 

' JUROR MURPHY: Nominal damages 500, compensa¬ 
tory 1,000, and punitive damages $1,500. 

THE DEPUTY CLERK: Evelyn M. Adams. 

JUROR ADAMS: Nominal damages 500, compensa¬ 
tory 1,000, punitive damages 1,500. 

THE DEPUTY CLERK: Marie W. LeibeL 

302 JUROR LEIBEL: Nominal damages, 500, com¬ 
pensatory 1,000, punitive damages 1,500. 

THE DEPUTY CLERK: Otto F. Eckhardt. 

JUROR ECKHARDT: Nominal damages 500, com¬ 
pensatory 1,000, and punitive damages 1,500. 

THE DEPUTY CLERK: The jury has been polled. 
Your Honor. 

(Thereupon the instant hearing was concluded.) 
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Order 

On consideration of the appellant’s motion to correct 
a misstatement and omission in the entry of the verdict 
in Civil Action No. 1114-48 in the District Court, which 
entry is a part of the record on this appeal, and of the 
oral arguments of counsel for the parties, it is 

OBDEBED by the Court that the motion be granted, 
and that the entry of the verdict in this case be, and 
it is hereby corrected, to read as follows: “the sum of 
$1,000.00 for compensatory damages, the sum of $500.00 
for nominal damages, and in the sum of $1,500.00 for 
punitive damages.” 

Per Curiam. 

Dated: May 4,1951 
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in an action for negligent breach of contract to refer 
telephone calls incidental to a change in location and 
number of plaintiff’s telephone? 

2. Whether the evidence on punitive damages is in¬ 
sufficient, both as to the character of the conduct of the 
agents and authority from the principal, to support the 
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action for negligent breach of contract to refer telephone 
calls? 

3. Whether the nominal damages of $500.00 in the ver¬ 
dict are excessive as a matter of law and whether both 
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awarded , for the same cause of action, so that in either 
event the $500.00 of nominal damages cannot stand? 

4. Whether the Court erred in denying defendant’s 
motion, after the dose of all the evidence, for a directed 
verdict? 

5. Whether the Court erred in denying defendant’s re¬ 
quest for an instruction that plaintiff can recover only 
nominal damages in a nominal amount? 

6. Whether the Court’s charge on nominal, compensa¬ 
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to law, and whether the Court erred in denying defend¬ 
ant’s requested instructions on damages? 
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Tee Chesapeake and Potomac Telephone Company, 
A Corporation, Appellant, 


Appeal from the United States District Court 
for the District of Columbia 


Jurisdictional Statement 

This is an appeal by The Chesapeake and Potomac 
Telephone Company, defendant in the Court below, from 
a judgment for plaintiff in the amount of $3,000.00'en¬ 
tered November 17,1950,upon a verdict of a jury in the 
United States District Court for the District of Columbia 
Plaintiff’s amended complaint, with one count in contract 
and a second in tort, was for damages allegedly sustained 
by him as the result of negligent interruptions by de¬ 
fendant in furnishing reference of telephone calls, inci¬ 
dental to a change in location and number of plaintiff’s 
telephone. 
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The jury rendered a verdict of $1^)00.00 for compensa¬ 
tory damages, $1,500.00 for punitive damages, and $500.00 
for nominal damages. (J. A. 155-6). The Deputy Clerk 
of the District Court, by direction of Honorable T. Alan 
Goldsborough, the trial Judge, erroneously entered the 
verdict as $1,500.00 for compensatory damages, and $1,- 
500.00 for punitive damages. (J. A. 22-3). A motion 
below to correct the entry of the verdict was overruled 
by the trial judge. (Tr. 351-2, 354). Appellant then 
made a motion before this Court to correct the entry of 
the verdict, which entry is a part of the record on this 
appeal. On May 4, 1951, this Court entered an order 
“that the entry of the verdict in this case be, and it is 
hereby, corrected to read as follows: ‘the sum of $1,- 
000.00 for compensatory damages, the sum of $500.00 for 
nominal damages, and. in the sum of $1,500.00 for puni¬ 
tive damages’.” (J. A. 157). 

The District Court had jurisdiction of the case below 
under the allegations of the amended complaint (J. A. 2) 
and answer (J. A. 11) by virtue of the provisions of 
Title 11, Section 306, D. C. Code (1940 Ed.). 

The United States Court of Appeals for the District 
of Columbia Circuit has jurisdiction to review the judg¬ 
ment under the provisions of Title 28, U. S. C., Sec¬ 
tion 1291. 

n 

Statement of the Case 

This case was previously before this Court on an ap¬ 
peal by plaintiff from a summary judgment for defend¬ 
ant* 


* day v. Chesapeake and Potomac Telephone Co* 1950, — U. S. 
App., D. C.,__ 184 P. 2d 995. In reversing the summary judg¬ 

ment the majority opinion by Bazelon, Circuit Judge, with Fahy, 
Circuit Judge, concurring and Prettyman, Circuit Judge, dissenting, 
held as stated at p. 996 of 184 F. 2d: "As we view the situation, 
there was a bilateral contract the Company promising to furnish 
reference as well as ordinary service, the plaintiff promising to take 
and to pay for the new number”. 



Plaintiff held a full time Government Job in the day¬ 
time. At night he operated a part time orchestra busi¬ 
ness, booking bands and playing for dances and parties. 
(J. A. 33). : : , 

Prior to July of 1947, there were two telephones in 
plaintiff’s home, namely, TAylor 1381, which was resi¬ 
dence service, and GEorgia 6012, which was business serv¬ 
ice used by plaintiff in his orchestra business.' Plaintiff 
advertised in the classified section of the telephone direc¬ 
tory under “Orchestras”, showing the GEorgia 6012 
number and, in addition, this advertisement included the 
following instruction: “Nights, Sundays and Holidays 
call TAylor 1381”. The TAylor telephone thus shown 
in the classified advertisement remained in plaintiff’s 
home and was in working order at all times. (J. A. 34-5, 
61-2). 

In mid-July of 1947 plaintiff’s wife, who had not been 
working, obtained employment in downtown Washington. 
After going to work, she requested the Telephone Com¬ 
pany to move the business telephone to her downtown 
desk which was located in a different exchange area. This 
involved disconnecting GEorgia 6012 and installing a new 
telephone at her downtown desk with the number NA- 
tional 3257, which was done by July 17, 1947. (J. A. 

64-5,115). 

In accordance with normal practice, when there is a 
change in location and number of a business telephore, 
Mrs. Clay was told by the Telephone Company that call¬ 
ers for GEorgia 6012 would be referred to the new NA- 
tional number until publication of a new directory. A 
new directory was due eight months later in March of 
1948. Mrs. Clay inquired if there would be any charge 
for such reference of calls and the representative of the 
Telephone Company said a charge for this was not per¬ 
mitted. (J. A. 64-5, H5). 



When GEorgia 6012 was disconnected it, like every 
non-use number in the City of Washington, was wired to 
a special intercept operator. From July 17th to Decem¬ 
ber 26th of 1947, a period of five months and nine days, 
any persons calling GEorgia 6012 were referred by the 
special operator to plaintiffs new business number, NA- 
tional 3257. (J.A.115^6). 

This reference of calls was interrupted on December 
26, 1947. The interruption was the result of an error 
which had been made five months previously in July in 
posting the disconnect order on GEorgia 6012 as a resi¬ 
dence service disconnect when it should have been posted 
as a business service disconnect Disconnected business 
numbers are held until a new directory is published, but 
disconnected residence numbers are not Consequently, 
GEorgia 6012 was not reserved pending publication of 
the next directory, but was made available for re-use. Its 
turn on the available list came up on December 26, 1947, 
and it was on that date assigned for residence service 
to a new subscriber by the name of Horowitz. Wiring 
GEorgia 6012 to the new subscriber automatically dis¬ 
connected it from the special operator and any calls for 
GEorgia 6012 went directly through to the telephone of 
the hew subscriber, thus interrupting reference of calls for 

plaintiff, to his NAtional number. (J. A. 115-6). 

• ' • 

The reference of calls remained off for 48 days from 
December 26, 1947, until February 11, 1948, the date the 
Telephone Company first became aware of the interrup¬ 
tion through, receipt of a telephone complaint from plain¬ 
tiff’s attorney.* The reference of calls was resumed that 
same day by putting on a “split reference”. Briefly, 
this entailed wiring GEorgia 6012 to a special operator 


* The complaint - of plamtifTs attorney was r e f erred to the 
NAtional exchange office and correction was directed from there 
because plaintiff then had a NAtional number. (J. A. 85-6, lit, 
119). 




and assigning a special number (referred to in the testi¬ 
mony as a “dummy” number) to the Horowitz telephone 
so that on a call for GEorgia 6012, the special operator 
would intercept each call mid inquire which of the two 
parties was wanted, and if the Clays, she would say to 
call NAtional 3257, and if the Horowitzes, she would 
transfer the call to the special number. (J. A. 84-5, 
3164 > 

Subsequently, there was a further interruption of six 
days from February 24, to March 1, 1948. This was 
occasioned by a request of Mrs. Horowitz, made February 
24, 1948, to have the special operator removed because 
her sick mother was having difficulties in reaching Mrs. 
Horowitz by telephone. (J. A. 90, 102, 114, 118-20). 

A previous call from Mrs. Horowitz had been noted 
by the witness, Mrs. Mildred Aed, on the Horowitz service 
application card as follows: 

“Receives calls for orchestra leader expL Sub. will 
det. how many. C. B. Aed 1/30”. 

The “exlp.” means “explained” which denotes that a 
different number was offered to the party. The “det.” is 
illegible, but looks like “det” or “adv.”, and has the 
general meaning of determine or advise. The “CB” 
means “Call Back”. The “1/30” means January 30, 
1948. (J. A. 24b, 113,127-9). 

Miss Wanda Burcell (Baresel), the service represen¬ 
tative in the GEorgia unit who received' the second call 
on February 24, 1948, made the following entry on the 

Horowitz service application card (J. A. 24b, 114) : 

* ■ - 

“2-2448, Sub. wanted special operator removed— 
did—WB”. 

Mrs. Aed, a supervisor in the GEorgia unit, took -no 
further steps upon receiving the call of January 30th 
because whoever called “didn’t want me to .do' anything 
until they called back”. Had such a call back been mad y 
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it would have been noted on the Horowitz card. (J. A. 
126-7,132,134). 

The testimony shows that at the time (February 24, 
1943), Miss Baresel ordered the special operator removed, 
it was natural for her to assume that the operator had 
been put on at the Horowitzes’ request. (J. A. 114,118). 

In the GEorgia exchange, the situation was that there 
were available for re-assignment ample non-use numbers 
which, however, were still listed in the directory for prior 
customers, but very few not so listed. (J. A. 113, 130-1). 

The record showing Mr. Clay as the prior user of 
GEorgia 6012 had been sent to the NAtional exchange 
office , in July of 1947 when Mr. Clay received the new 
NAtional number, and no record of reference of calls on 
GEorgia 6012 for plaintiff remained at the GEorgia ex¬ 
change office. (J. A. 133). 

Plaintiff reported the break in the “split reference ,, to 
his attorney on February 27, 1948, but not to the Tele¬ 
phone Company. Plaintiff’s attorney reported the break 
to the Telephone Company on March 1, 1948. The split 
reference was promptly re-established, and Mrs. Horo¬ 
witz’s mother was advised of the special number so that 
she could call Mrs. Horowitz directly. There were no 
further interruptions in reference of calls for plaintiff. 
Listing of plaintiff’s NAtional number in the new direc¬ 
tory published in the latter part of March, 1948, ended 
the need for further reference of calls for plaintiff. (J. 
A. 30, 87-8,91-2). 

The evidence fails to show a single unsuccessful at¬ 
tempt to reach plaintiff by telephone to engage his or¬ 
chestra. There were several uncompleted personal calls 
on GEorgia 6012 for the plaintiff, each made in the eve¬ 
ning. (J. A. 38-40, 51). Had these calls been referred to 
plaintiff’s new NAtional number at his wife’s desk in 
the Transportation Building, she would not have been 
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there to answer, for her honrs of employment were 8:30 
A. M. to 5:15 P. M. (J. A. .61). There is no evidence 
of an uncompleted call of any kind in the month of De¬ 
cember, 1947. The new subscriber, Mrs. Horowitz, testi¬ 
fied that she got five or six calls for Mr. Clay in January, 
1948, and advised the callers to call information. She 
testified that during a personal visit to her home in 
February of 1948, Mr. Clay gave her both his residence 
telephone number and his business telephone number 
where Mrs. Clay worked. On the few calls for Mr. Clay 
received by the new subscriber in February, she advised 
the callers of plaintiff’s numbers. (J. A. 99-100). 

The evidence fails to show a single piece of business 
that was lost by the failure of the Telephone Company to 
refer calls. 

In the fall of 1947, shortly before the interruptions in 
the reference of calls for GEorgia 6012, the plaintiff sent 
out two or three thousand advertisement cards stating 
that the orchestra number was the new number NAtional 
3257, and that the night number was TAylor 1381. (J. A. 
62-4). These two numbers, respectively, for his wife’s 
desk at the Transportation Building and for plaintiff’s 
home, were in working order at all times. There is no 
claim of failure to receive calls to either of these numbers. 
(J. A. 35,115). 

Plaintiff received no telephone calls to engage his or¬ 
chestra in January of 1948 and played no engagements 
during that month. He played no engagements in March, 
1948, although during March calls, if any, were being re¬ 
ferred without interruption. 

Plaintiff’s gross receipts, expenses and losses on his 
orchestra business from 1945 to 1949, inclusive, as re¬ 
ported in the business schedule of his Federal Income 
Tax returns were as follows (J. A. 44-5): 



s: 


Calendar 

Gross 

• 


Year 

Receipts 

Expenses 

Gain or Loss 

1945 

$ 3730.00 

$ 4108.96 

—$ 378.96 (loss) 

1946 

6965.00 

7057.00 

— 92.00 (loss) 

1947 

2840.00 

3755.35 

— 915.35 (loss) 

1948 

1295.00 

1585.90 

— 290.90 (loss) 

1949 

535.00 

1028^2 

— 493.52 (loss) 


Totals $15,365.00 $17,535.73 $2,170.73 (loss) 

Mrs. Clay testified that she had recently discovered a 
mistake as to the orcehstra business gross receipts re¬ 
ported in the tax return for the year 1947 and that the 
figure should be $3,480.00 instead of $2,840.00. She also 
testified that the extra gross was accompanied by extra 
expenses of about the same amount as “we had never 
shown any profit on past business . . (J. A. 56-7, 

73-4). 

There is no evidence that plaintiff ever made any profits 
on any of his orchestra engagements. 

Mrs. Clay testified that the orchestra season begins in 
October of one year and runs through May of the fol¬ 
lowing year. Over objection of counsel and without lay¬ 
ing foundation as to original records, Mrs. Clay testified 
to her calculations of gross receipts of the orchestra 
business by seasons, as follows (J. A. 55-6): 

October, 1945, to May, 1946, inclusive $ 3500.00 
October, 1946, to May, 1947, inclusive 3640.00 

October, 1947, to May, .1948, inclusive 2060.00 

October, 1948, to May, 1949, inclusive 1060.00 

October, 1949, to May, 1950, inclusive 772.00 

October, 1950, to Nov; 15,1950, inclusive 87400 


. Total $11,906.00 


An offer in evidence by plaintiff of a list of engage¬ 
ments and the amounts received in the seasons 1946-1947 
and 1947-1948 was withdrawn, without the introduction of' 
any original records, when, counsel for defendant ob¬ 
jected on the ground that the original records should be 
produced. (J. A. 59-60). 

No evidence was introduced as to expenses or net gain 
or loss in connection with the calculations of gross re¬ 
ceipts tabulated above and the witness testified there were 
no original records from which to determine expenses. 
The witness’s calculations of gross receipts, based in part 
upon a scrap book of clippings and advertisements, in¬ 
clude her estimates as to amounts received from various 
jobs and even as to the years in which a number of the 
engagements were played. By June* of 1948, the witness 
no longer had even the incomplete records she had used 
in March of that year, together with, memory, in prepar¬ 
ing a summary of engagements and receipts for 1947 
which varied from the receipts shown in plaintiff’s Fed¬ 
eral income tax return for that year. (J. A. 74-7). The 
witness was unable to state the number of engagements 
played in 1946 or in the month of December, 1946, lye- 
cause of “all these jobs that I can’t place the dates on”. 
(J.A.78). 

The evidence as to discomfort, inconvenience and annoy¬ 
ance of plaintiff was limited' to mental anguish in the 
nature of worry over the absence of orchestra business. 
(J. A. 81-2). 

After the dose of all the evidence, at a bench confer- 
ence, the Court stated (J. A. 137): 

“Now, as to the plaintiff’s prayers; of course, the 
plaintiff would be entitled to damages for inconveni-. 
ence, discomfort, and annoyance, but insofar as a 
verdict on pecuniary loss is concerned, the Court 
can’t see any other recovery except nominal dam¬ 
age.” 
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Defendant renewed its motion for a directed verdict 
both orally (J. A. 145) and in its requested prayer No. 1. 
(J. A. 20). 

. » 

Defendant’s requested prayers Nos. 1 to 7 (J. A. 20-22) 
were denied (J. A. 148) and plaintiff’s prayers Nos. 1 
and 2 (J. A. 19) were granted. Exceptions were allowed 
to all unfavorable rulings on requested prayers as if 
taken after the charge to the jury. (J. A. 148). 

V • 

Plaintiff’s attorney during the course of his argument 
to the jury on nominal damages, directed an inquiry to 
the Court as to whether “Your Honor has fixed the maxi¬ 
mum amount”. The Court in response to this inquiry 
stated in the presence of the jury “No”—“I haven’t fixed 
the maximum amount”. (J. A. 150). 

The Court in his charge to the jury (J. A. 150) directed 
a verdict for plaintiff, allowed the jury to find compensa¬ 
tory damages as to plaintiff’s business for “inconveni¬ 
ence, annoyance and loss”, instructed them further as to 
business losses that “in this case nominal damages means 
the minimum amount which you may believe the plaintiff 
must have suffered”, and allowed the jury in its discre¬ 
tion to find punitive damages if they found- “that the 
defendant acted with a reckless disregard of the rights 
of the plaintiff”. 

After the charge to the jury, defendant renewed its 
exceptions to unfavorable rulings on requested prayers, 
to the granting of a directed verdict for plaintiff, and to 
the Court’s charge on nominal damages and punitive dam¬ 
ages. (J. A. 152-3). 

m 

Statement of Points 

1. The trial Court erred in submitting to the jury the 
question-of “loss” as to plaintiff’s orchestra business be¬ 
cause the evidence is insufficient both as to the fact of 
damage and the amount of damages. 



2. The Court erred in submitting to the jury the ques¬ 
tion of compensatory damages for discomfort, inconveni¬ 
ence and annoyance, because the evidence shows mental 
anguish only and the latter, standing alone, is not a re¬ 
coverable item of damage in a suit'for negligent breach 
of contract. 

3. The Court erred in submitting to the jury the ques¬ 
tion of punitive damages because there is no evidence 
that the character of the conduct of defendant’s servants 
was anything more than inadvertent negligence. 

4. The Court erred in submitting to the jury the ques¬ 
tion of punitive damages, because there is no evidence 
that the principal authorized or ratified wanton, willful or 
malicious intent, if any, on the part of-any servant 

5. The verdict is not supported by the evidence. 

6. The Court erred in denying defendant’s motion for 
a directed verdict in that only special damages were 
claimed and the proof is legally insufficient as to those 
damages. 

7. The Court erred in directing the jury to return a 
verdict for plaintiff. 

8. The Court’s charge to the jury was erroneous, in¬ 
complete and contrary to law. 

9. The Court erred in its instructions to the jury on 
nominal damages and in denying defendant’s requested 
prayer No. 2 on nominal damages. 

10. The Court erred in so instructing the jury as to 
permit recovery for “loss”, without further instructing 
in substance as requested in defendant’s requested pray¬ 
ers Nos. 3,4,5,6 and 7. 

•J 

11. A verdict which indudes both nominal and com¬ 
pensatory damages is contrary to law and cannot stand. 
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12. A verdict of $500.00 for nominal -damages is ex¬ 
cessive. 

IV 

SUMMARY OF ARGUMENT 

The judgment of the Court below on the verdict for 
compensatory damages of $1,000.00, punitive damages of 
$1,500.00, and nominal damages of $500.00 should be re¬ 
versed because of total failure of proof of damages, er¬ 
rors in denying requested instructions, errors in the 
charge, and defects of the verdict. 

1. The only actual damages claimed are for loss of 
profitable prospective orchestra engagements with result¬ 
ing injury to plaintiff’s orchestra business, and for “an¬ 
noyance, inconvenience, loss of time, discomfort and great 
mental anguish”. The evidence on business losses is in¬ 
sufficient to go to the jury because there is no proof either 
that defendant’s conduct caused the loss of a single piece 
• of business, or that plaintiff ever made any profit on any 
orchestra engagement. The uncontradicted evidence is 
that plaintiff’s business operated at a continuous loss. 
The evidence as to variations in gross receipts, showing 
a greater drop before reference difficulties started 
for any other time, is far too speculative and muwr t»in 
to establish with the requisite certainty that loss of any 
orchestra engagements was attributable to defendant’s 
conduct. Moreover, as to claimed business losses, the 
law requires a basis for a reasoned conclusion as to the 
amount of damages, and in toe instant record there is no 
basis for even approximating any amount of 
The only other evidence oh the issue of actual damages 
shows mental anguish consisting of worry over the paucity 
of orchestra engagements without any accompanying phys¬ 
ical hardship or loss of time. Not only is toe evidence 
fatally uncertain on toe issue .that toe mental anguish 
was attributable to defendant’s conduct, but also, rhoTifal 



anguish standing alone, or even were it accompanied by 
pecuniary loss, is not a recoverable item of damages in a 
suit for negligent breach of contract because it is too 

variable, vague and uncertain to. measure. 

- 

2. The evidence is insufficient in two separate and dis¬ 
tinct respects to go to the jury for punitive damages. 

In the first place, the character of the conduct and state 
of mind of defendant’s agents fail to furnish a basis for 
holding anyone for punitive damages. The reference trou¬ 
bles in this case stemmed from an act of inadvertent 
negligence by one of defendant’s employees in misposting 
the disconnect order when plaintiff’s business telephone 
was moved downtown-at his wife’s request. Instead of 
being correctly posted as a business service disconnect 
so that the old GEorgia number would have been with¬ 
held under regular practice from further assignment until 
publication of the next directory, it was erroneously posted 
as a residence service disconnect, making the GEorgia 
number available under regular practice for re-assign¬ 
ment as soon as needed. Re-assignment of the GEorgia 
number, thus available of record, to a new subscriber 
automatically interrupted the reference of plaintiff’s calls. 
Upon being notified of the interruption, the Telephone 
Company immediately corrected the situation by putting 
on a special operator to separate and direct properly calls 
for plaintiff and for the new subscriber. The other in¬ 
terruption in reference of plaintiff’s calls was occasioned 
by the request of the new subscriber to have the special 
operator removed, because her sick mother was having 
difficulties in reaching her through the special operator. 
The employee who ordered the special operator removed 
acted in good faith on the request of the new subscriber and 
without knowledge of the arrangement for referring plain¬ 
tiff’s calls. There is no evidence of intentional wrong or 
anything more than inadvertent negligence on the part of 
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anyone. Under the cases, acts of inadvertent negligence 
do not constitute a basis for punitive damages. Also, 
under the applicable Supreme Court cases declaring the 
common law, an element of intent is required for punitive 
damages variously described as “spirit of mischief, or 
criminal indifference to civil obligations”, “evil motive’’, 
“omission as willful”, “guilty intention”, “reckless and 
of a criminal nature”. Under the Sommervitte case de¬ 
cided by this Court, good faith is a defense. 

In the second 'place, even if the evidence were sufficient 
to hold any agent of defendant for punitive damages, 
there is no evidence that the defendant corporation au¬ 
thorized or ratified any punitive damage intent on the 
part of any agent The applicable Supreme Court cases 
and the cases of this Court hold that a corporation can¬ 
not be held in punitive damages for conduct of its subor¬ 
dinate agents, unless the corporation authorizes or ratifies 
punitive damage intent on the part of an agent 

3. The defendant’s motion for a directed verdict after 
the close of all the evidence should have been granted 
because of the total failure of proof of damages. In suits 
for negligent failure of a public utility company to fur¬ 
nish service, where the pleadings or proof are insufficient 
as to the damages claimed, and the evidence shows no 
actual damage whatsoever, whether the suit be in contract 
or tort, there is ample authority for giving judgment for 
defendant as a matter of law. The authorities for recov¬ 
ery of the cost of the service not performed do not aid 
plaintiff, for on the uncontradicted evidence, defendant 
did not and could not make any charge for reference of 
calls, the sole, respect in which there was any interrup¬ 
tion of service. The doctrine of de minimus applies to 
the deficient evidence of breach consisting of several per¬ 
sonal telephone calls in the evening, so that even had 
they been referred, plaintiff’s wife would not have been 
at her downtown desk to answer. 
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4. Even if a judgment for defendant is not in order, 
the Court erred in denying defendant’s request for an ' 
instruction that plaintiff can recover only nominal dam¬ 
ages in a nominal amount because of failure of proof that 
defendant’s conduct caused any pecuniary loss. In any 
event, the Court’s charge to the jury is erroneous in de¬ 
fining nominal damages as the minimum the jury may 
find the plaintiff must have suffered, in permitting com¬ 
pensation for business losses under both nominal and 
compensatory damages so as to allow double recovery 
thereon, in requiring the jury to find a verdict for com¬ 
pensatory damages, and allowing punitive damages on 
the totally inadequate basis of a finding that defendant 
acted with a reckless disregard of the rights of plaintiff. 
The Court‘also erred in denying defendant’s requested 
instructions on the requisite certainty as to causation, the 
fact of actual damage and the amount of damages. Apart 
from the instructions, the verdict for $500.00 of nominal 
damages must be set aside because the amount is, in 
fact, not nominal, but substantial, and because the part 
of the verdict for compensatory damages includes all dam¬ 
ages, other than punitive. 


V 

ARGUMENT 


PART I 

THE INSUFFICIENCY OF THE PROOF BOTH AS 
TO THE FACT OF DAMAGE AND AS TO THE 
AMOUNT OF DAMAGES PRECLUDES GOING TO 
THE JURY FOE ACTUAL DAMAGES 

Plaintiff in his amended complaint claims compensa¬ 
tory damages on the loss of “much profitable business 
and many valuable contracts” and on “annoyance, incon¬ 
venience, loss of time, discomfort, and great mental an¬ 
guish”. 
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A. The Evidence is Insufficient to Go to the Jury on 
Loss of Profitable Business. 

1. The proof in the instant case is far too uncertain, 
speculative and conjectural to go to the jury on the essen¬ 
tial element that defendant’s conduct caused the loss to 
plaintiff of orchestra business. 

The two periods of interruption in the reference of 
plaintiff’s calls which are the sole basis for the instant 
suit were from December 26, 1947, to February 11, 1948, 
and from February 24, 1948, to March 1, 1948, a total of 
54 days, all of which w^ere in 1948 except 6 days at the 
end of 1947. 

The evidence claimed to show causation is the absence 
in January of 1948 of any telephone calls to engage plain¬ 
tiff’s orchestra, the absence in January and March of 1948 
of any orchestra engagements, and the falling off of gross 
receipts of the orchestra business as compared to the 
preceding year. 

The record completely fails to furnish any basis for 
tying in these results with defendant’s conduct. 

There was no evidence of a single unsuccessful attempt 
to reach plavntiff by telephone to engage his orchestra. 
The evidence fails to show any negotiations that were in¬ 
terrupted or a single piece of business that was lost by 
reason of defendant’s conduct. 

If there had been prospective customers in January of 
1948, looking for Mr. Clay to engage his orchestra, it is 
strange that none of them called him in the evening on 
TAylor 1381, advertised in the classified section of the 
telephone directory as his Nights, Sundays and Holidays 
number. In the fall of 1947, two or three thousand pros¬ 
pects on plaintiff’s orchestra business mailing list had 
been advised bv announcement cards of the new NAtional 
number and of the TAylor night number. It is significant 







that although the reference arrangement had nothing to 
do with calls made to either of these numbers, which were 
in working order at all times, plaintiff did not re¬ 
ceive a single business call over either of them in January 
of 1948. 

The evidence as to falling off of gross receipts is even 
more inconsistent with defendant’s conduct being the 
cause of the business results complained of. Gross re¬ 
ceipts of the orchestra business were as follows: $6,965 
in 1946, $2,840* in 1947, $1,295 in 1948, and $535 in 1949. 
By far the greatest drop occurred in 1947, the year pre¬ 
ceding the one in which the effects, if any, of interruption 
in reference of calls on gross receipts would be felt. Ob¬ 
viously, orchestra engagements are usually made some¬ 
what in advance and thus any failure to refer calls dur¬ 
ing the last 6 days of 1947 could have little, if any, effect 
on gross receipts for 1947. It is also highly significant 
that gross receipts fell off substantially in 1949, although 
the reference difficulties had ended ten months before that 
year began. The dropping off of gross receipts for the 
year 1947 before the reference difficulties, and for the year 
1949 long after the reference difficulties, is explainable only 
by economic conditions or causes other than defendant’s 
conduct. 


The case of Dowling v. Western Union Telegraph Co. 
(CCA lst-1937), 92 F. 2d 864, was an action for negligent 
failure to deliver to plaintiff a telegram inviting him to 
submit an offer for a job. A verdict of $500.00 for plain¬ 
tiff was set aside by the appellate Court because the 
proof was uncertain that plaintiff would have obtained 
the job had he received the telegram. As to the reqi ired 
degree of certainty of proof on causation, where the dam¬ 
ages claimed are special, as in the case at bar, the opinion 

• * • * . ..* V- :;v 

• ' .* * • ' * ' f . ‘ - ’-*■ : 

* If the belated discovery by plaintiff's wife of error in this 

tax return figure is recognized, the figure is changed to $3480. 
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at p. 865 of 92 F. 2d quoted with approval from the case 
of McQivfflcin v. Posted Telegraph Cable Co. (1915).27 
Cal. App. 698, 151 P. 21, 22, as follows: 

“ ‘The courts have held strictly to the rule that 
the mere probability that a certain event would have 
happened, upon winch a claim of damages is predi¬ 
cated, will not support such a claim nor furnish the 
foundation for an action for such damages. The 
damages which are recoverable for the alleged negli¬ 
gence of a telegraph company in not delivering a 
telegram, the receipt of which on time would have 
enabled the person to whom it should have been 
promptly delivered, to make an advantageous con¬ 
tract, must be such damages as would follow as a 
legal certainty from the negligent act of the com¬ 
pany, and not merely those damages the accruing of 
which would depend upon the act of some third per¬ 
son which might or might not be done.’ (Italics sup¬ 
plied.)^ 

The evidence in the case at bar is much more uncertain 
on causation than that held insufficient in the Dowling 
case where it was shown that there were negotiations 
with respect to an identified prospective engagement. 

The case of Schwamke, Inc., v. Wisconsin Telephone Co., 
(1929), 199 Wis. 552, 227 N. W. 30, is directly in point 
There, the defendant printed in its directory the regular 
number for the plaintiff jewelry store, but through error 
also printed the same number for another company. A 
split reference was installed, but plaintiff claimed conse¬ 
quent telephone difficulties caused loss of trade in Decem¬ 
ber, 1926, and January, 1927. The principal evidence was 
falling off of gross receipts in those months as compared 
to prior years. The jury awarded $600.00 for loss of 
business, and on appeal this was set aside. On this item 
of damage, the opinion of the Court reads in part at 
p. 555 of 199 Wis.: 

“Many other s imil ar comparisons may be made, 
but the foregoing is sufficient to indicate what may 
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be taken.to be common knowledge! that there are 
ordinary fluctuations in business such as plaintiff’s 
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when the sales for any month are compared with 


those of the same month for other years* . This 
evidence goes no further than to indicate that there 
was a falling off of sales in December and January 
during which time he had unsatisfactory telephone 
service. But it is incumbent -upon the plaintiff to 7 - 
establish that the falling off in sales was attributable 
to the unsatisfactory telephone service.” 

Also at p. 557: 

“The record is barren of any evidence to indicate 
the loss of a single sale by reason of the error in 
the telephone book. . . . The evidence furnishes no 
justification for a conclusion that plaintiff’s sales . 
were diminished by reason of such error. The amount 
awarded for this item of damages cannot stand.” - 
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Also on the point of absence of any clear and convinc¬ 
ing proof of losses attributable to defendant, the case of 1 
United States v. Huff, (CCA 5th-1949), 175 F. 2d 678, 
stated and held the following at p. 680: 
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“While it may be inviting to approve the trial 
court’s findings and allow at least a partial recovery 
for such losses, it remains our solemn duty under 
this evidence to disallow these unproved claims, as it 
is well settled that speculative damages are not re¬ 
coverable. It was incumbent upon these plaintiffs^ to 
adduce some clear and convincing proof of specific 
losses resulting solely from the Government’s failure 
to repair and maintain the fences, and this they have 
signally failed to do.” ... 

An annotation at 78 ALB 858 reviews numerous cj-ses 
in support of the principle of law that uncertainty in the 
proof as to the fact that injury resulted from defendant’s , • 
conduct, especially in suits involving special damages, is ; 
fatal to recovery. 
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Thus, on the law and facts, the evidence is clearly in¬ 
sufficient as to the essential element of causal relationship 
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between defendant’s conduct and the diminution of or¬ 
chestra engagements for plaintiff. 

2. Moreover, the proof on the claim of lost profits is 
subject to an even more serious defect in that there is no 
evidence of profits on any of plaintiff’s engagements or 
that plaintiff’s orchestra business ever operated at a 
profit The uncontradicted evidence is that the business 
has operated at a continuous loss. The loss of $290.90 in 
1948, which is the year, if any, that might have been 
affected by defendant’s conduct, was the second lowest 
loss during the five year period 1945-1949. The proof 
shows with respect to some additional business in the 
year 1947, omitted from plaintiff’s tax return for that 
year, that there were likewise extra expenses of about 
the same amount, as “we had never shown any profit on 
past business . . Even if plaintiff had obtained some 
additional engagements in the first part of 1948, there is 
no basis in the record for concluding that any of them 
would have been profitable. Thus, if he lost any busi¬ 
ness, he didn’t lose any profits. 

The law is clear that prospective profits are not recov¬ 
erable in any case if it is uncertain that there would have 
been any profits. Lanahan v. Heaver (1894), 79 McL 413, 
29 Atl. 1036; Sinclair Ref. Co. v. Hamilton (1935), 164 
Va. 203, 178 S. E. 777, 99 ALB 929; Eller son v. Grove 
(CCA 4th-1930), 44 F. 2d 493. 

The law on recovery of profits is thus summed up in 
the Sinclair case at p. 211 of 164 Va.: • 

“It is well settled that where the loss of prospec¬ 
tive profits is the direct and proximate result of the 
breach of the contract, and they can also be proved 
with a reasonable degree of certainty, such loss is 
recoverable, but it is equally well settled that pros¬ 
pective profits are not recoverable in any case if it is 
uncertain that there would have been any profits, or 
if the alleged profits are so contingent, conjectural, 
or speculative that the amount thereof cannot be 
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379, 47 S. Ct. 400, 405, 71 L. Ed. 684, the court said: 
‘It is sufficient if a reasonable basis of computation 
is afforded, although the result be only approximate/ 

“This was quoted with approval in Palmer v. Con¬ 
necticut By. Co., supra (311 U. S. 544, 61 S. Ct. 3S5). 
In the latter case it was also said: 

‘Certainty as to the amount goes no further than 
to require a basis for a reasoned conclusion’. 

“And in Bigelow v. RKO Radio Pictures, 327 U. S. 
251, 264, 66 S. Ct. 574, 579, it was said: ‘In such a 
case, even where the defendant by his owm wrong has 
prevented a more precise computation, the jury may 
not render a verdict based on speculation or guess¬ 
work. ’ 

“(10) The testimony gives us no clew at all as to 
the amount of the damage plaintiffs may have suf¬ 
fered as a result of the acts for which we have found 
the defendant should respond in damages. We can¬ 
not hazard even an intelligent guess. ■ We are com¬ 
pelled, therefore, to deny recovery on this claim, for 
the want of proof. 

“It results that under the proof plaintiffs are not 
entitled to recover. Their petition will be dismissed. 
It is so ordered.” 

B. The Evidence is Insufficient to go to the Jury on 
“ Annoyance, Inconvenience, Loss of Time, Dis¬ 
comfort and Great Mental Anguish”. 

The evidence on this item of plaintiff’s claim is con¬ 
fined to mental anguish consisting of worry over the 
paucity of orchestra engagements. No loss of time or 
physical hardship of any kind was involved because there 
was no interruption at any time with plaintiff’s calling 
anyone by telephone. Plaintiff’s NAtional business tele¬ 
phone was at all times usable for making outgoing calls 
and just as usable for receipt of incoming calls dialed to 
the NAtional number. Plaintiff’s residence service con¬ 
tinued unimpaired. Neither plaintiff nor his wife v was 
inconvenienced by having to make trips to handle matters 
that could have been handled by telephone. The breaks 
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does not become a recoverable item of damage, even when 
accompanied by pecuniary loss. We urgently contend that 
there is no evidence of pecuniary loss in the case at bar, 
but even if there were, under the authority of the Hall 
case, plaintiff does not thereby become entitled to go to 
the jury for mental vexation. 

Also under the majority rule in the State courts a 
plaintiff is not entitled to go to the jury on the intangible 
elements of annoyance, inconvenience, and discomfort, 
where the proof fails to show any tangible injury in con¬ 
nection therewith, such as physical injury or physical 
hardship. Litchman v. Pacific Tel. & Tel. Co. (1921), 114 
Wash. 149, 194 Pac. 967; Cumberland Tel. & Tel. Co. v. 
Hendon, , (1903), 114 Ky. 501, 40 S. E. 618; Dallas Tele¬ 
phone Co. v. Oak Cliff Transfer <& Storage Co., (1925), 
270 S. W. 577; Connelly v. Western Union Telegraph Co., 
(1902), 100 Va. 51, 40 S. E. 618; Western Union Tele¬ 
graph Co. v. Ferguson, (1901), 157 Ind. 64, 60 N. E. 674; 
25 CJS § 70 (c), p. 559. 

The Litchman case is particularly in point. The 
plaintiffs in that case were husband and wife, respectively, 
a lawyer and a nurse. They moved their residence and 
received a telephone with a new number. By reason of 
negligence of the defendant, persons calling for the old 
number were advised during a period of 4 months, that 
plaintiffs’ telephone was “temporarily disconnected’’. 

A verdict of $700.00 was rendered on the second cause 
of action for “inconvenience, annoyance and discomfort”. 
The trial Court set this aside and entered judgment for 
the defendant on the second cause of action, notwithstand¬ 
ing the verdict. This judgment notwithstanding the ver¬ 
dict was affirmed upon appeal. 

The appellate Court’s opinion stated in part at p. 968 
of 194 Pac.: 
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“The facts show that there was simple and unin¬ 
tentional negligence on the part of the operators and 
employees of the company, nothing more.” 

And also: 

“The elements of injury here relied upon, without 
any physical or financial injury or loss, are not more 
serious than mental anguish, which without physical 
injury or pecuniary loss, we have always rejected as 
a sole element of damages.” 

The above is precisely the position in which the record . 
puts plaintiff on his claim for “annoyance, inconvenience, 
loss of time, discomfort and great mental anguish”. 

The case of Sommer ville v. Chesapeake & Potomac Tel¬ 
ephone Co. (1919), 49 App. D. C. 3, 258 F. 147, is clearly 
distinguishable. 

In the first place, that case was one of intentional cut¬ 
ting off of plaintiff’s main outgoing service while in the 
case at bar defendant’s conduct is confined to acts of in¬ 
advertent negligence affecting only the incidental refer¬ 
ence of calls. By way of contrast to negligence cases, 
where demonstrable damages must be proved, in the field 
of intentional torts damages are often presumed without 
proof of any actual damages as, for instance, in the tort 
of offensive touching. See Cooley on Torts, 4th ed., § 46, 
pages 88-89 and § 47, page 100. 

In the second place, the physical element of loss of ; 
time is present in the Sommer ville case while in the case 
at bar no accompanying physical element is present. The 
cutting off of Mr. Sommerville’s outgoing service dis¬ 
rupted his regular practice of contacting his customers 
in his business of selling engine room supplies. Instead 
of telephoning his customers, he had to go, and did go to 
see them personally, involving an inevitable loss of time.. 
This physical inconvenience to Mr. Sommerville, coupled 
with the intentional cutting off of his service, were 
the bases of allowing recovery for his associated mental 
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annoyance and discomfort in explaining to his customers 
why he had to come in person to see them. On the au¬ 
thorities heretofore cited, the doctrine of the SommerviUe 
case should not be extended to the case at bar where there 
is neither any physical inconvenience nor any element of 
intentional-, injury. 

In the third place, on the facts proved in the Sommer- 
viUe case, the causation between the conduct of cutting 
off his outgoing service and the annoyance was certain 
and inevitable, while in the case at bar the gap between 
defendant’s conduct and plaintiff’s vexation over the pau¬ 
city of orchestra engagements is beset with uncertainties 
and contingencies. 

By way of summary on part I of our argument, the 
foregoing, in our opinion, has demonstrated that there is 
no evidence of actual damages. 

PART 2 

THE EVIDENCE IS INSUFFICIENT TO GO TO THE 
JURY ON PUNITIVE DAMAGES 

The subject of punitive damages will be discussed in 
two subdivisions hereunder. The first will cover the ab¬ 
sence in the actions of defendant’s servants of conduct of 
the character required for punitive damages, and the 
second, the lack of authorization from the principal to do 
any act with punitive damage intent even if any servant 
had entertained such intent, which none of them did. 

A. The evidence As to the Character of the Acts of De¬ 
fendant’s Servants, Showing Nothing More Than 
Inadvertent Negligence , is Insufficient to Go to 
the Jury for Punitive Damages. 

The underlying cause of the reference difficulties in this 
case, and the direct cause of the first interruption, on De¬ 
cember 26, 1947, occurred five months previously when an 
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employee of defendant, in its traffic assignment depart¬ 
ment, erroneously posted the order for taking the GEorgia 
telephone out of plaintiff’s home in July, 1947. The order 
was erroneously posted as a residence service disconnect 
when, in fact, the telephone disconnected was a business 
service. There is no evidence that the posting error was 
anything more than inadvertence. 

The significance of the posting error is that when a 
business number is changed, the old number is held until 
a new directory is published, whereas a residence number 
is immediately made available for a new subscriber.. 


Plaintiff’s old GEorgia number having been erroneously 
posted as a residence telephone disconnect, was treated 
as such and made available for assignment to a new sub¬ 
scriber. It, like all other numbers in Washington not 
presently assigned to a subscriber, was wired to a spe¬ 
cial operator. After being available of record for five 
months, its turn was reached and it was assigned, De¬ 
cember 26, 1947, to the Horowitzes on their application 
card for new residence service (pl.’s ex. 4). Their appli¬ 
cation card on file at the GEorgia exchange office showed 
nothing as to any prior user; nor was the card on plain¬ 
tiff’s business service any longer at the GEorgia office, 
for it had been sent to the NAtional office some five 
months previously, when plaintiff’s business telephone 
was moved downtown and given the number, NAtional 
3257. No record remained at the GEorgia office on re¬ 
ferring calls for GEorgia 6012 to plaintiff. 

Although the assigning, with the consequent rewiring 
of the GEorgia number to the Horowitzes, was the imme¬ 
diate cause of the first interruption in reference of plain¬ 
tiff’s calls, there is no evidence of any negligence or irre¬ 
gularity then, as distinguished from five months pre¬ 
viously when the posting error occurred. 
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Next, on January 30, 1948, someone called the GEorgia 
exchange and advised one of the supervisors there that 
calls for an orchestra leader were coming in on GEorgia 
6012. The witness, Mrs. Mildred Aed, was the employee 
of defendant, who was so advised. Her entry on the 
Horowitz service application card (pi.’s ex. 4) indicated 
that the subscriber would ascertain how many such calls 
came in and would call back. 

Mrs. Aed took no action because the person mentioned 
calling back. Mrs. Aed didn’t know of any call back and 
the evidence shows that had such a call back been made, 
it would have been noted on the Horowitz service applica¬ 
tion card. 

The advice about receiving calls for an orchestra leader 
did not put Mrs. Aed on notice that the prior user had 
business service or was concerned in any way with the 
number then wired directly to the Horowitzes’ telephone. 
Obviously, many orchestra leaders have residence service, 
and Mrs. Aed had no reason for assuming that the prior 
user had business service. Also, the calls could readily 
have been for a residence subscriber who had moved away. 
Mrs. Aed had every reason to believe that prior proce¬ 
dures had been regular and that the GEorgia number, as 
shown by the card (pl.’s. ex. 4), made about a month 
previously, had been assigned exclusively to the Horo- 
witzes. There is no evidence that Mrs. Aed knew of any 
fact that would put her, or any reasonable person in her 
position, on notice that the calls to GEorgia 6012 for 
plaintiff or anyone else were being referred to another 
number. 

In addition to Mrs. Aed’s entry of January 30, 1948, 
just considered, the only other entry of any significance 
on the Horowitz service application card (pl.’s ex. 4) is 
the following: 

“2-24-48 Sub. wanted special operator removed— 

did. W.B.” 
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The entry was made by Miss Wanda Baresel, a service 
representative at the GEorgia exchange. Arrangements 
for the special operator referred to in the entry were ef¬ 
fected February 11, 1948, upon notification to the SJA- 
tional office by plaintiff’s attorney of the first breas in 
the reference of calls. 

The special operator was removed February 24, 1948, 
on the telephone request of Mrs. Horowitz to do so^ be¬ 
cause her sick mother was having difficulty in reaching 
her through the special operator, i 

The testimony is, and there is no evidence to the con¬ 
trary, that “anybody getting that card [pL’s ex. 4] would 
assume that Mrs. Horowitz had requested that this spe¬ 
cial intercept was [be] put on”. (J. A. 118). 

Miss Baresel, like Mrs. Aed, had every reason to be¬ 
lieve that prior procedures had been regular and, thus, 
that the GEorgia number was properly assigned to the 
Horowitzes. There is no evidence that Miss Baresel was 
advised of any fact which would put her on notice that 
anyone other than the Horowitzes had arranged for the 
special operator on GEorgia 6012. Furthermore, the evi¬ 
dence shows, and there is no evidence to : the contrary, 
that Miss Baresel’s action in ordering the special oper¬ 
ator removed was taken in good faith to assist Mrs. Horo¬ 
witz’s sick mother in reaching her daughter by telephone. 

All the evidence indicates good faith on the part-of de¬ 
fendant’s various servants. There is no evidence of 
either a motive or a reason for any wilfulness agsunst 
plaintiff. Inadvertence is the only logical explanation. > 

The law is clear that unless the conduct of some agent 
is of such a character , as to warrant the imposition of 
punitive , damages against the agent, 7 such damag^8 cannot 
be awarded against the principal. In 25 C. J- SU Section 
125, page 734, the rule is thus stated: 








“Further, it may be stated as a general rule, that 
the master or principal will never be held liable in ex¬ 
emplary damages where the servant or agent could not 
be, if the suit were against him directly, although* 
according to some cases, this rule does not apply 
where, by reason of the fact that a servant might be 
* punishable criminally, exemplary damages could not 
be awarded against him.” 

The common law as declared by the Supreme Court is 
to the effect that acts of inadvertent negligence are not 
a foundation for punitive damages. Milwaukee & St. Paul 
By. Co. v. Arms, (1876), 91 U. S. 489, 23 L. Ed. 374; 
Western Union Telegraph Co. v. Eyser, (1876), 91 TJ. S. 
495, 23 L. Ed. 377. In the Eyser case, plaintiff’s horse 
came in contact with a telegraph wire being put up on a 
pole, and as a result, plaintiff was thrown from his horse. 
The jury returned a verdict including both compensatory 
and punitive damages and the trial Court entered judg¬ 
ment thereon. In reversing the judgment, the opinion 
of the Supreme Court delivered by Mr. Justice Davis 
states, at page 377, of 23 L. Ed.: 



“The decision just rendered in R. Co. v. Arms, 
ante, 374, controls this case. In no view of the evi¬ 
dence was the court justified in instructing the jury 
that exemplary damages could be recovered. The 
. omission to station flag sentinels or to give some 
other proper warning while the men were engaged 
in putting up the wire, was an act of negligence, en¬ 
titling the plaintiff to compensatory damages. But 
there was nothing to authorize the jury to consider 
this omission as willful. On the contrary, the evidence 
rebuts every presumption that there was any inten¬ 
tional wrong.” (Emphasis supplied.) 

In the Arms case, the plaintiff while a passenger on 
defendant’s train, was injured in a wreck between that 
train and another train. Other than the fact that the 
wreck occurred, there was no evidence of the character 
of the conduct of defendant’s servants. In addition to 



permitting compensatory damages, the charge of the 
Court permitted the jnry to return punitive damages if 
they found the wreck was the result of the defendant’s 
gross negligence. The jury returned a verdict for both 
compensatory and punitive damages. The Supreme Court 
reversed the judgment because of the insufficiency of the 
evidence to support punitive damages. 

The opinion of the Court delivered by Mr. Justice 
Davis quoted at page 376 of 23 L. Ed., the following from 
one of its prior opinions: 

“ ‘In Day v. Woodworth this court recognized the 
power of the jury in certain actions of tort to 
assess against the tort-feasor punitive or exemplary 
damages. Whenever the injury complained of has 
been inflicted maliciously or wantonly, and with cir¬ 
cumstances of contumely or indignity, the jury are not 
limited to the ascertainment of a simple compensa¬ 
tion for the wrong committed against the aggrieved 
person. But the malice spoken of in this rule is not 
merely the doing of an unlawful or injurious act; 
the word implies that the wrong complained of was 
conceived in the spirit of mischief, or criminal indif¬ 
ference to civil obligations' . fy (Emphasis supplied.) 

Commenting upon that quotation, the opinion in the 
Arms case continues as follows: 

“As nothing of this kind under the evidence could 
be imputed to the defendants, the judgment was re¬ 
versed. 

“Although this rule was announced in an action 
for libel, it is equally applicable to suits for personal 
injuries received through the negligence of others. 
Redress commensurate to such injuries should be 
afforded. In ascertaining its extent, the jury may 
consider all the facts which relate to the wrongful 
act of the defendant, and its consequences to the 


plaintiff; but they are not at liberty to go further, 
unless it was done wilfully, or was the result of that 
reckless indifference to the rights of others which is 


equivalent to an intentional violation of them. In 
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that case, the jury are authorized, for the sake of 
public example, to give such additional damages as 
the circumstances require. The tort is aggravated 
by the evil motive, and on this rests the ride of ex¬ 
emplary damages.** (Emphasis supplied.) 

In the subsequent case of Lake Shore and M. S. Ry. 
Co. v. Prentice, (1893), 147 U. S. 101, 13 Sup. Ct 261, 
the Supreme Court carefully reviewed the doctrine of 
punitive damages. The opinion of the Court by Mr. 
Justice Gray cited the Arms negligence case and a num¬ 
ber of other cases as establishing the following doctrine 
at page 263, of 13 Sup. Ct: 

“In this court the doctrine is well settled that in 
actions of tort the jury, in addition to the sum 
awarded by way of compensation for the plaintiff's 
injury, may award exemplary, punitive, or vindictive 
damages, sometimes called ‘smart money' if the de¬ 
fendant has acted wantonly, or oppressively, or with 
such malice as implies a spirit of mischief or criminal 
indifference to civil obligations; but such guilty in¬ 
tention on the part of the defendant is required in 
order to charge him with exemplary or punitive dam¬ 
ages.** (Emphasis supplied.) 

Speaking of punitive damages, Mr. Justice Gray’s opin¬ 
ion at page 266 of 13 Sup. Ct. quotes the following with 
approval from a New York case: 

“ ‘Something more than ordinary negligence is 
requisite, it must be reckless and of a criminal nature 
and clearly established'.” (Emphasis supplied.) 

Where there is no evidence to justify the conclusion 
that the conduct of any of defendant's employees went 
beyond inadvertence, which is the situation in the case 
at bar, the Supreme Court decisions in the Eyser and 
Arms cases, supra, are direct authorities for deciding in 
the case at bar that the evidence is insufficient to go to 
the'jury for punitive damages. Furthermore, there is a 
complete absence in the case at bar of the requisite ele¬ 
ment of intent variously described in the language of 
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ity, with a reckless disregard of the rights of the 
other party. Lake Shore, etc., By. Co. v. Prentice, 
147 U. S. 101, 107, 13 Sup. Ct. 261, 37 L. Ed. 97; 
Denver, etc., By. Co. v. Harris, 122 U. S. 597, 609, 
7 Sup. Ct 1286, 30 L. Ed. 1146; Woodward v. Bag- 
land, 5 App. D. C. 220, 229. Here the company acted 
in good faith, believing that Soxnmerville was in¬ 
debted to it, and that it had a right to put an end 
to his service.” 

Each of the three cases cited in the above quotation 
involved intentional wrongs and a consciousness on the 
part of defendant, from surrounding'circumstances and 
existing conditions, that the conduct would naturally and 
probably result in injury. The language in the Som- 
merviUe case, suggesting that “a reckless disregard of 
the rights of the other party”, may be a sufficient basis 
for punitive damages, clearly contemplates that the de¬ 
fendant’s agents must at least be conscious that rights of 
the other party are in jeopardy and that their conduct 
will naturally and probably result in injury. In the case 
at bar, defendant’s servants were not conscious that any 
arrangements to refer calls for any prior subscriber were 
involved and were not conscious of any likelihood of in¬ 
jury to anyone. As to punitive damages, the holding of 
the Sommerville case is that good faith on the part of 
the defendant’s servants is a defense. In the case at bar, 
all of defendant’s servants acted in good faith and there 
is no evidence to the contrary. 

The following language from the opinion of this Court 
in the case of Minick v. Associates Investment Co . (1940), 
71 App. D. C. 367, 110 F. 2d, 267, 268, is significant on 
the matter of punitive damages: 

“ ‘But it is well settled that no punitive damages 
will be allowed for breach of contract, regardless of 
defendants’ motive. . . . Even in a tort case,* except 
perhaps where the complaint sets out circumstances 
of extreme .aggravation, punitive damages are not 
allowable.” 



Turning to the public utility cases involving more than 
one error, and 'where there have been interruptions in 
service over a considerable period of time, the courts 
have likewise denied punitive damages, if the erroneous 
conduct was in good faith and not oppressive or moti¬ 
vated by malice. Stem v. Diamond Telephone Co., (Del. 
1929), 146 A. 738 (the mistakes were more serious than 
those in the instant case, the period of interruption much 
longer); Western Union Telegraph Co. v. Nix, (Ct. of 
App. of Ga.—1945), 36 S. E. 2nd 111, (remissness on five 
other occasions), Telegraph Co. v. Ragsdale, (1916), 111 
Miss. 550, 71 So. 818 (a series of errors causing extensive 
delay in getting message to sendee). 

The cases on cutting off the main telephone service on 
incoming and outgoing calls, by reason of a dispute over 
the bill, involve conduct taken intentionally against the 
plaintiff with full knowledge of the consequences and are 
thus distinguishable from the case at bar, involving only 
inadvertence. . Yet, even in these cases, the courts have 
uniformly denied punitive damages in the absence of cir¬ 
cumstances showing oppressive wilfulness or malice. 
These cases are collected in an annotation, 23 A. L. R., 
952, with the part as to punitive damages starting at 
p. 959. 

In the case at bar, the absence of any conduct .going 
beyond inadvertent negligence, the absence of any evi¬ 
dence to show that any servant entertained the required 
punitive damage intent and the presence of good faith 
in the actions of defendant’s servants, compel the con¬ 
clusion that the evidence affords no support for a ver¬ 
dict for punitive damages. 








B. Even Had Any Servant Been Liable for Punitive 

- Damages the Principal Is Not , Became There-Is No 
Evidence of Authorization-or Ratification by the 
Principal of Any Wanton, Wilful or Malicious Intent 
on the Part of Any Servant. 

Of course, a principal is liable in compensatory dam¬ 
ages for any actual damages proved to have been caused 
by the actionable conduct of a servant in the course 
of employment Most of the courts, including this Court, 
however, have refused to extend the doctrine of re¬ 
spondeat superior to hold the principal for punitive dam¬ 
ages^ but, to the contrary, hold that punitive damages can¬ 
not be assessed against a principal in the absence of 
proof of authorization or ratification by the latter as to 
tiie essential punitive damage intent, if any, on the part 
of the servant Lake Shore & M. S. By. Co. v. Prentice, 
(1893), 147 IT. S. 101, 13 Sup. Ct. 261, 37 L. Ed. 765; 
Woodward v. Ragland, <1895), 5 App. D. C. 220; A. S. 
Abell Co. v. Ingham, (1915), 43 App. D. C. 582; Washing¬ 
ton Annapolis Hotel Co. v. Riddle, (1948), 83 App. D. C. 
288,171 F. 2d 732,739,740. 

The Prentice case was a suit against the defendant rail¬ 
way company for unlawful arrest of plaintiff while a 
passenger, by the conductor of one of the company’s 
trains. The jury returned a verdict including both com¬ 
pensatory and punitive damages. The evidence showed 
that' the conduct of the conductor was oppressive and 
malicious so as to make the conductor liable for punitive 
damages if he had been sued. 

The Supreme Court reversed the judgment against the 
defendant railway company, and set aside the verdict be¬ 
cause the defendant company had not authorized or rati¬ 
fied the unlawful intent of the conductor. The opinion by 
Mr. Justice Gray stated the following at page 265, 13 
Sup.Ct: : ' 




“The president and general manager, or, in his ab¬ 
sence, the /vice president in his place, actually wield¬ 
ing tiie whole executive power of the corporation 
may well be treated as so far representing the cor¬ 
poration and identified with it that any wanton^ ma¬ 
licious or oppressive intent of his, in doing wrongful 
acts in behalf of the corporation to the injury of 
others, may be treated as the intent of the corpora¬ 
tion itself; but the conductor of a train, or other sub¬ 
ordinate agent or servant of a railroad corporation, 
occupies a very different position, and is no more 
identified with his principal so as to affect the lat¬ 
ter with his own unlawful and criminal intent, than 
any agent or servant standing %a corresponding re¬ 
lation to natural persons carrying on a manufac¬ 
tory, a mine, or a house of'trade or commerce. ” 

In the case at bar, such of defendant’s servants as were 
involved in any actionable conduct were clearly subordi¬ 
nate agents, lower in rank than the conductor of the train 
in the Prentice case who was held not to be of sufficient 
rank to land the defendant company for punitive damages 
in that case. 

It is true that the Prentice case involved wrongful ar¬ 
rest, which is, of course, an intentional tort, while the 
case at bar is based on negligence. The opinion in the 
Prentice case, however, makes it plain that its doctrine 
applies to negligence cases by quotingwith approved from 
the case of Cleghom v. Railway Co ; 41874), 56 N r Y. 44, 
47, 48. The part of the opinion of that case quoted with 
approval in. the .opinion in the. Prentice case appears at 
page 266 of 13 Sup. Ct, and reads, as follows: • : 

“ ‘For injuires by the negligence of the servant, 
while engaged in the business of the master, within 
the scope of his employment, the latter is liable for 
compensatory -damages; but for such negligence, how¬ 
ever^ gross or culpable, he is not hable to be punished 
in punitive damages unless he is also chargeable 
with gross misconduct Such misconduct may be 
established by showing that the act of the servant 
was authorized or ratified or that the master em- 
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ployed or retained the servant, knowing that he was 
incompetent, or, from bad habits, unfit for the posi¬ 
tion he occupied. Something more than ordinary 
negligence is requisite; it must be reckless and of a 
criminal nature, and clearly established. Corpora¬ 
tions may incur this liability as well as private 
persons. If a railroad company, for instance, know¬ 
ingly and wantonly employs a drunken engineer or 
switchman, or retains one after knowledge of his 
habits is dearly brought home to the company, or to 
a superintending agent authorized to employ and dis¬ 
charge him, and injury occurs by reason of such 
habits, the company may and ought to be amenable 
to the severest rule of damages; but I am not aware 
of any principle which permits a jury to award ex¬ 
emplary damages in a case which does not come up 
to this standard, or to graduate the amount of such 
damages by their views of the propriety of the con¬ 
duct of the defendant unless such conduct is of the 
diaracter before specified’.” 

The law in the District of Columbia is in accord with 
the doctrine of the Prentice case. In the A. 8. Abell Co. 
case, supra, this Court held that in an action against a 
news corporation for the publication of a libelous artide 
in its newspaper, the principal could not be hdd liable 
to plaintiff for punitive damages where the artide was 
written by an out-of-town correspondent and published 
without the knowledge of the principal or its manager, 
of its character. This Court hdd that it was error to 
submit the question of punitive damages to the jury where 
it appeared that the prindpal had not authorized or rati¬ 
fied the libelous diaracter of the publication. In support 
of its holding, the opinion of this Court at page 594 of 
43 App. D. C. quoted the following from the Prentice 
case: 

“ ‘A prindpal, therefore, though, of course, liable 
to make compensation for injuries done by his agent 
within the scope of his employment, cannot be hdd 
liable for exemplary or punitive damages, merely by 
reason of wanton, oppressive, or malidous intent on 
the part of the agent’.” 



As recently as 1948, this Court re-affirmed the doctrine 
of the Prentice case. In the Washington Annapolis Hotel 
Co. case, supra, plaintiff brought an action of slander 
against the principal for defamatory statements made by 
its agents. The opinion of this Court at page 789 of 171 
F. 2d pointed out: 

“There was no evidence tending to show that the 
defendant corporation as such actually authorized 
Hills to utter the slanderous words attributable to 
him or that the defendant company, through its offi¬ 
cers or directors had any malice against the plain¬ 
tiff. In the absence of such evidence, punitive dam¬ 
ages for defamation cannot lawfully be assessed 
against it.” 

The judgment on the verdict which included both com¬ 
pensatory and punitive damages was reversed. 

Thus, in the case at bar, even if the conduct of any of 
defendant’s servants had been of such a character as to 
subject such servant to liability for punitive ctamages, 
nevertheless, the defendant principal is not liable for 
sudi damages in the absence of proof that it authorized 
or ratified the wanton, oppressive or malicious intent on 
the part of its subordinate servants. There is no such 
proof in the record. 


WHERE NO ACTUAL DAMAGES WERE PROVED, 
DEFENDANT’S MOTION FOR A DIRECTED VER¬ 
DICT SHOULD HAVE BEEN GRANTED 

The failure of the proof as to the special and the puni¬ 
tive damages claimed by plaintiff has already been cov¬ 
ered in parts 1 and 2 in our argument. The only under¬ 
taking not fully performed by defendant consisted of two 
periods of interruption in reference of calls. The un- 


contradicted evidence is that there was no charge for re¬ 
ferring calls. Mrs. Clay testified that she inquired of the 
Telephone Company representative if there would be any 
charge and “The girl told me they were not permitted 
to charge for it”. (J. A. 65). In the absence of having 
on file, with the Public Utilities Commission of the Dis¬ 
trict of Columbia, a tariff publishing a charge for re¬ 
ferring calls, the defendant was prohibited by- statute 
from making any charge therefor. (D. C. Code' (1940 
Ed.-), Title 43, §§ 329, 902, 904). Thus, in the absence of 
showing special damages, plaintiff suffered no actual dam¬ 
age. In suits for negligent failure of public utility com¬ 
panies to furnish service where the plaintiff suffers no 
actual damage whatsoever, and the pleadings or proof 
are insufficient as to the special damages claimed, whether 
the suit be in contract or tort, there is ample authority 
for giving judgment to the defendant as a matter of 
law. Foss v. The Pacific TeL <& Tel. Co., (1946), 24 Wn. 
(2d) 92, 173 P. 2d 144; Barrett v. New England Tel. <t 
TeL Co., (1922), 80 N. H. 354, 117 AtL 264; Cody v. New 
York Telephone Co., (1925), 3 N. J. Misc. 1146, 131 AtL 
221; Providence Washington Insurance Co. v. Iowa Tele¬ 
phone Co., (1915), 172 la. 597, 154 N. W. 874; Forgey v. 
Macon Telephone Co., (1922), 291 Mo. 539, 237 S. W. 792. 

In granting the prior summary judgment for defendant 
in this cause, Holtzoff, District Judge, left open the ques¬ 
tion of absence of actual damages to plaintiff as a ground 
for granting judgment for defendant by inferring that 
the plaintiff would not be entitled to recover nominal 
damages in the absence of -proving at least some actual 
damages. We refer to the statement of Judge Holtzoff, 
as quoted in footnote 2 in the majority opinion of this 
Court on the prior appeal, reading in part as follows at 
page 966 of 184 F. 2d: 

“. . . if the plaintiff has a cause of action he is 
entitled to recover at least nominal damages, if he 
can prove actual damages.’’ 


The majority opinion on the prior appeal leaves open 
the question of whether the defendant would be entitled 
to judgment, after trial on the-merits, if the plaintiff’s 
damages were “de minimus”. We refer to the following 
statement in the Opinion at page 996 of 184 F. 2d: 

. ■ . • - . V"' .-,- v •*,* • _ - . J 

“Although not entirely dear, it seems to us that 
the court ruled not that plaintiff’s damages were de 
minimus, but rather that the pleadings, affidavits and 
depositions on file demonstrated that the Company 
had not breached any duty owed by it to the main- 
tiff.” 

The dissenting opinion of Prettyman* Circuit Judge, 
squarely sanctions giving judgment for* defendant as a 
matter of law where the proof fails as to the special 
damages claimed. 

We refer to the following from his opinion at page 
999 of 184 F. 2d: 

“It seems to me that when the undisputed evidence 
is affirmative in its showing that no proof is avail¬ 
able to prove the amount of damages in the de¬ 
struction of a business—that is, the amount of busi¬ 
ness, if any, which was destroyed—the trial court 
may properly grant summary judgment in the 
action.” 

The leading case on the de minimus rule, Anderson v. 
Mt. Clemens Pottery Co., (1946), 328 TJ. S. 680, 66 Sup. 
Ct. 1187, and its subsequent disposition by entering judg¬ 
ment for the defendant, furnish an analogy for entry of 
judgment for the defendant in the case at bar. The sub- 
sequent disposition of the Mt. Clemens case ending in 
judgment for the defendant is to be found in 69 Fed. 
Supp. 710, and 162 F. 2d 200. The point at which the 
de minimus doctrine applies in the case at bar is the 
deficient proof of breach consisting of a few personal tele¬ 
phone calls for plaintiff made in the evening, so that 
plaintiffs wife would not have been at her downtown 
desk to answer even had the calls been referred. . 
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In the case of Frank v. Wilson & Co., (CCA 6th—1949), 
172 F. 2d 712, the rule of de minimus was likewise ap¬ 
plied to insignificant portal to protal time with the result 
of dismissing plaintiff’s complaint. At pages 715-716 of 
172 F. 2d, the. opinion succinctly reviews the history of 
the Mt. Clemens case. 

Under the authority of Western Union Telegraph Co. 
v. Hall, (1888), 124 U. S. 444, 8 Sup. Ct, 577, 37 L. Ed. 
479, when a public utility negligently breaks its contract 
of service but the proof as to the special damages claimed, 
namely, resulting loss of prospective profits, is too con¬ 
jectural for recovery, then damages, if any, shall be lim¬ 
ited to the cost of the service not furnished At page 458 
of 124 U. S., the opinion of the Supreme Court states: 

“The only damage, therefore, for which he is en¬ 
titled to recover is the cost of transmitting the de¬ 
layed message.” 

In the Hatt case, the plaintiff had brought suit against 
a telegraph company for damages for negligence in delay¬ 
ing the delivery of a message instructing the addressee 
to buy for plaintiff 10,000 barrels of petroleum, the market 
price of which, when the message ought to have been de¬ 
livered, was $1.17 per barrel, but when received by the 
addressee, had advanced to $1.35 per barrel. The ad¬ 
dressee did not purchase. The case was tried without a 
jury, and the lower Court awarded damages of $1800.00 
to plaintiff for lost prospective profits. On appeal, the 
Supreme Court reversed on the ground that it was un¬ 
certain whether the defendant caused any loss of profits 
to the plaintiff, and directed entry of judgment limited 
to the cost of the telegram. 

Since there was no charge for the service not per¬ 
formed in the case at bar, and since no actual damages 
were proved, the proof of damage has completely failed 
and judgment should be entered for the defendant. 
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PART 4 

THE TRIAL COURT ERRED IN DENTING DEFEND¬ 
ANT'S REQUESTED PRAYERS, IN INSTRUCT¬ 
ING THE JURY, AND IN PERMITTING THE 
VERDICT INCLUDING BOTH NOMINAL DAM¬ 
AGES OF $500 AND COMPENSATORY DAMAGES 
TO STAND 

The points of error 'with respect to the instructions 
and the verdict will be discnssed herein under subdivision 
headings below. 

A. The Trial Court Erred in Denying Defendant's Re¬ 
quested Prayer That Plaintiff Cam, Recover Only 
Nominal Damages. 

Defendant’s prayer No. 2 * was as follows (J. A. 20): 

“The Court instructs the jury that as a matter 
of law, upon the evidence in this case, the plaintiff 
can recover of the defendant only nominal damages 
for breach of contract. 

“By ‘nominal damages’ is meant some small sum 
such as one dollar.” 

We have previously shown the absence of any proof of 
actual damages. In such a situation the law is clear 
that nothing more than nominal damages in a nominal 
amount can be awarded. Thus, if judgment for de¬ 
fendant is not in order, it was error to deny defendant’s 
prayer No. 2 when as here the proof fails as to actual 
damages. 

The case of Dotdmg v. Western Union Ted. Co., supra, 
in a similar situation, held it was reversible error to 
overrule defendant’s request to the trial Court for au 
instruction that the plaintiff could recover only nominal 
damages. In that case, like in the case at bar, the proof 
failed as to damages because of uncertainty. 

* The error in denying defendant’s prayer No. 1 for a directed 
verdict for defendant has already been discnssed under part 8 of 
our argument. 







44 

B. The Court*s Charge to the Jury Was Erroneous; In¬ 
complete and Contrary to Law, and Even If Proper 
to Submit the Question of .Actual Damages to the 
Jury, the Court Erred in Denying Defendawt*s Pray¬ 
ers Nos. 5, 6 and 7. 

During the course of the argument to the jury by coun¬ 
sel for the plaintiff, he inquired of the Court if any 
maximum amount was to be fixed as to nominal damages. 
We contend the Court erred in advising the jury that no 
maximum amount was to be fixed. (J. A. 150). 

The Court in charging the jury as requested in plain¬ 
tiff’s instruction No. 2, in effect permitted recovery of 
compensatory damages in connection with plaintiff’s busi¬ 
ness for “inconvenience, annoyance and loss by reason 
of defendant’s acts”. (J. A. 19, 151). Under this in¬ 
struction; the jury was permitted to bring in compensa¬ 
tory damages for business losses. 

Later in the charge, the Court gave the following in¬ 
structions (J-. A. 151-2): 

“In. this case, in finding a verdict for the plain¬ 
tiff you will have to bring in at least nominal dam¬ 
ages, and in this case nominal damages means the 
minimum amount which you may believe the plain¬ 
tiff must have suffered. If you reach the conclusion 
that-the plaintiff must have suffered damage, and 
could not have suffered any loss, that would be nomi- 
. ' nal damages in this case. 

“Now, in' addition to nominal damages as com¬ 
pensatory damages, that is, for actual damages suf¬ 
fered, if you find that, he suffered discomfort, incon¬ 
venience and annoyance, you may also t in your dis¬ 
cretion, find damage for such inconvenience, discom¬ 
fort and annoyance.”. 

The Court also gave the following instruction in the 
course of his charge (J. A* 152): 

- ~ x<Xn bringing in your verdict you will find a verdict 
for the plaintiff as to compensatory damages.” 






In all of the above, the Court erred in defining nomi¬ 
nal damages to the jury. What the Court did was to 
allow substantial recovery for orchestra business losses 
under the guise of nominal damages without requiring the 
jury to find that there was proof of actual damages. The 
Court’s charge as to nominal damages was neither fish 
nor fowl; it did not correctly define nominal damages and 
it fell far short of the requirements for. finding compensa¬ 
tory damages. . The defendant made its position amply 
dear on the correct definition of. nominal damages both 
before and after the charge. 

It should be noted that the Court’s charge allowed the 
jury to include amounts for lost business not only in the 
compensatory damages, but also in the nominal damages, so 
that the verdict may include double damages for what 
the jury considered under the erroneous charge to be 
business losses. Further, at one point the jury was 
directed to return a verdict for compensatory damages in 
that the Court told them “yon will find” such a verdict. 

If it had been proper to submit the question of busi¬ 
ness losses to the jury at all, the Court should have 
granted at least the substance of defendant’s prayers Nos. 
5, 6 and 7 which set forth the law as to the required, cer¬ 
tainty of proof .on loss of business, existence and loss of 
profits, and measure for the amount of damages. • ' 

All that the Court required .the jury to find .to award 
punitive damages was “that defendant acted with a reck¬ 
less disregard of the rights of. the plaintiff”. We submit 
that "“reckless disregard” without further qualification is 
an improper test for punitive damages in a negligence 
case. It is an incorrect test for reasons similar to those 
on which the Supreme Court held “gross negligence” 
to be an improper test for such damages. We refer to 
the case of Milwaukee & St. Paid By. Cv.it.’Anns, supra, 
in which the Supreme Court decided that, a charge per¬ 
mitting the jury to assess punitive -damages on a finding 
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of “gross negligence” was a misdirection. Parentheti¬ 
cally, we also contend there was no evidence to support 
a finding of “reckless disregard”. Moreover, the Court’s 
charge is incomplete in failing to set forth what facts the 
jury must find to show reckless disregard and in failing 
to set forth that in order to hold the principal, the jury 
must find that the defendant through its responsible rep¬ 
resentatives, authorized or ratified the punitive damage 
intent on the part of some agent. Thus, apart from our 
main contention on punitive damages, namely, the insuf¬ 
ficiency of the evidence to go to the jury as covered in 
part 2 of our argument, the Court’s charge on punitive 
damages was totally insuffiicent. 

' If for no other reason, the judgment of the lower Court 
must be reversed because of the incompleteness and nu¬ 
merous and serious errors in the charge. 

C. The Verdict of $500.00 for Nominal Damages Should 
Be Set Aside Because the Amount Is, In Fact, Not 
Nominal, But Substantial and Because There Is Not 
Room in the Same Verdict for Both Nominal and 
Compensatory Damages. 

25 C. J. S., 458, thus defines nominal damages: 

“Nominal damages are a small and trivial sum 
awarded for a technical injury due to a violation of 
some legal right, and as a consequence of which some 
damage must be awarded to determine the right.” 

Also in 15 Am. Jur. at page 392, it is stated: 

“One dollar is the amount usually adjudged where 
only nominal damages are allowed. A considerable 
amount—as for example $100.00 or $200.00—is a sub¬ 
stantial recovery, and does not come within the defini¬ 
tion of ‘nominal damages’; hence, a finding of nomi¬ 
nal damages win not warrant a judgment for such 
amount” 

Compensatory damages cover all damages recoverable 
other than punitive or exemplary damages. 
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In the case of News Leader Co. v. Kocen, (1939), 173 
Va. 95, 108, 3 S. E. 2nd 385, the Court quoted with ap¬ 
proval 15 Am. Jur. 397, which states: 

“Actual or compensatory damages, the terms being 
synonymous, are damages in satisfaction of, or in 
recompense for, loss or injury sustained. Either 
term covers all loss recoverable as a matter of right 
and includes all damages other than punitive or ex¬ 
emplary damages. . . 

Obviously, both compensatory and nominal damages 
cannot be awarded in the same verdict. It is equally 
dear that in no event can a verdict for nominal damages 
in so substantial an amount as $500.00 be permitted to 
stand. 

CONCLUSION 

i 

For the reasons above set forth, the judgment of the 
Court below should be reversed. 

If, in the opinion of this Court, defendant’s motion for 
a directed verdict should have been granted, the case 
should be remanded for entry of judgment for defendant. 

If, in the opinion of this Court, defendant’s requested 
instruction, limiting recovery to nominal damages, should 
have been granted, the case should be remanded for entry 
of judgment for nominal damages in a nominal amount 

Otherwise, the case should be remanded for a new 
trial. 

Respectfully submitted, 

Karl Michelet 

Michael J. Keane, Jb. 

James W. Latjdebdale 
630 Barr Building 
Washington 6, D. C. 
Attorneys for Appellant . 

Dated: May 31,1951. 
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QUESTIONS PRESENTED. 

In the opinion of Appellee the questions are: 

L Was Appellee entitled to a directed verdict when ap¬ 
pellant, in response to a requested transfer of an advertised 
business telephone to a new location, suggested and ar¬ 
ranged for a referral of calls from the advertised business 
telephone to a new telephone until the publication of the 
new telephone directory, and then without notice to Appel¬ 
lee terminated said referrals without reason or excuse and 
prior to the publication of the new telephone directory? 

2. (a) Whether proof by Appellee that he had, over a 
period of years, used all his gross proceeds in normal ex¬ 
penses and in advertising, publicity and recordings in order 
to develop and build up his business, is sufficient to cover 
$500.00 in compensatory damages incorrectly designated 
“nominal damages”. 

2. (b) Whether proof of the cessation or destruction of 
Appellee’s orchestra business is sufficient to justify an 
award of an additional $1,000.00 compensatory damages. 

3. Whether the incorrect designation of a portion of the 
compensatory damages, as nominal damages, was waived 
by the conduct of Appellant’s counsel who rejected the sug¬ 
gestion of the Court that the Court bring the jury back and 
explain that nominal damages were included in compensa¬ 
tory damages. 

4. Whether Appellee was entitled to recover punitive 
damages by reason of the reckless disregard of Appellee’s 
rights by Appellant, under the proof that Appellant know¬ 
ingly gave out a telephone number before it was available 
and in violation of its arrangement with the Appellee; and 
where Appellant ignored complaints from the new sub¬ 
scriber relating to calls for the Appellee; and where Ap¬ 
pellant attempted a split-reference service and then termi¬ 
nated said split-reference service, and, particularly, where 
Appellant, instead of punishing its employees for such con¬ 
duct, retained both employees and promoted one on two 
occasions after the commission of these acts. 
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Foe the District op Columbia Circuit 
January Term, 1951 


No. 10,963 


THE CHESAPEAKE AND POTOMAC TELEPHONE 

COMPANY, Appellant, 

v. 

E. BBADLEY CLAY, Appellee. 


COUNTEBSTATEMENT OF THE CASE. 

Appellee was engaged in the orchestra business long- 
prior to July of 1947, which business consisted of hiring out 
orchestras for dances (A. 24,25). Appellee had spent large 
sums of money over a period of years in advertising his 
orchestras and in developing his contacts through publicity 
and advertisement (A. 26, 27). For a period prior to June 
of 1947 Appellee’s wife had handled the records and tele- 
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phone calls and, in general, had been the business manager 
of the orchestra business (A. 44, 55). 

A business telephone, No. Georgia 6012, had been located 
in the home of the Appellee and (A. 25, 26), in addition 
thereto, he had a home telephone, No. Taylor 1381 (A. 25, 
26). In July of 1947 Appellee’s wife, desiring to be em¬ 
ployed in the Transportation Building in Washington, 
D. C., requested the Appellant to provide for the advertised 
business number (Georgia 6012) to be reassigned to her 
place of employment (A. 27, 42, 61, 65). The Appellant 
assured Appellee, through his wife, that the same result 
would be accomplished by not assigning the Georgia num¬ 
ber until a new directory appeared and, in the meantime, 
all calls to the Georgia number were to be referred to a new 
telephone at the new location in the Transportation Build¬ 
ing. Appellee completely relied upon the Appellant’s as¬ 
surance that the above would be done and abandoned any 
attempt to find an alternate solution (A. 40, 42, 43), con¬ 
tracted for the new number, and continued to pay the 
charges for the advertisement of the Georgia number in 
the directory (A. 65). 

In the beginning of December of 1947 the lack of calls at 
the new number became noticeable (A. 28), and the calls 
were completely stopped during December of 1947 (A. 28). 
The orchestra business practically ceased to exist as of 
January, 1948, as no jobs were obtained for January of 
1948 (A. 60, 28, 84, 85, 68). In February three jobs were 
obtained, but they were all direct contact jobs, and were not 
obtained through telephone service (A. 61). 

In the beginning of February of 1948 Appellee, at the 
suggestion of his wife and because of his realization that 
his business was gone (and he did not know why), called 
the Georgia number (A. 36, 72). Instead of the call being 
referred to the new National number he spoke to a Mrs. 
Horowitz who answered the call (A. 36). Mrs. Horowitz 
said that she had been greatly annoyed by the many calls 
she had received for Appellee, that the calls averaged daily 
from five to ten calls (A. 101; D’s Exhibit 2; A. 136,137). 


3 


Mrs. Horowitz did not know Appellee or know of him, and 
admitted that at times she had been very impatient and 
had insulted the callers. She stated that she had explained 
to the Appellant about the matter and had requested an¬ 
other number. She was informed by the Appellant that 
nothing could be done about remedying the situation. Mrs. 
Horowitz was given no explanation as to why the condition 
existed (A. 101; D’s. Exhibit 2; A. 136,137). 

The Appellant had been notified by Mrs. Horowitz on the 
30th day of January of 1948 about these calls for an or¬ 
chestra leader, but did nothing about it (A. 127,130, 113). 

Appellee sought advice of counsel who arranged with 
the Appellant for a split-reference,—that is, when the 
Georgia number was called the party would be asked 
whether it was Mr. Olay or Mrs. Horowitz who was wanted, 
and the call would then be directed to the proper telephone 
(R. 36, 86,116,117). 

But, without notice to the Appellee, this split-reference 
service was discontinued because of a complaint from Mrs. 
Horowitz (A. 114), and the cessation of the telephone serv¬ 
ice in December was without notice to the Appellee (A. 
117). Although the Appellant, through its Service Super¬ 
visor of the Georgia exchange, received the complaint from 
Mrs. Horowitz about receiving calls for an orchestra leader, 
it did nothing about it in so far as Appellee was concerned, 
and saw no reason to satisfy anybody other than Mrs. 
Horowitz. The Supervisor could give no satisfactory ex¬ 
planation of why Appellant had not straightened the mat¬ 
ter out. The Supervisor knew how orchestra leaders were 
listed in the telephone directory, and a casual examination 
of the telephone directory would have revealed, in large 
type, that this Georgia number was being advertised for 
Appellee (A. 113,131,134,135). 

The Appellant knew, when it assigned the Georgia tele¬ 
phone number to Mrs. Horowitz in December of 1947, that 
it was giving to her the telephone number of someone else. 
It advised her that she could get a telephone number but 
would get another party’s number “because at that time 
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the numbers weren’t ont”. This original application and 
arrangement, of and with Mrs. Horowitz, could have been 
three weeks before the installation of the telephone on the 
26th day of December, 1947 (A. 103,105,123). 

Robert E. Maurer was manager of the “unit” contain¬ 
ing the National and Taylor numbers during the period 
complained about and was in direct charge of the situation 
(A. 110, 111, 113), and he also was the gentleman who 
arranged for the split-reference in February of 1948 (A. 
117,118). He was also in charge of the “unit” when the 
split-reference was taken off. Mr. Maurer’s actions in 
this matter did not result in his being penalized by his 
employer, the Appellant, but in fact he was promoted to 
District Supervisor of the Chesapeake & Potomac Tele¬ 
phone Company and, on July 15, 1949, he was further 
promoted (A. 110). Mr. Maurer conferred with Mr. Robert 
H. Driskill, attorney for Appellee, on many occasions with 
reference to this matter, and after the split-reference was 
supposed to have been provided for and then was taken 
off, further conferences were had (A. 119,120). Mr. Maurer 
admitted the two errors committed by the Appellant and 
described the second as having occurred when the split- 
reference was taken off on the 24th of February because 
Mrs. Horowitz had complained that it interfered with her 
calls. He also stated that the original reference may have 
been taken off prior to December 26th, but then he later 
advised that he was unable to learn on what date it had 
gone off (A. 86, 87). 

Appellee had taken every penny received from orchestra 
hirings and had spend it for advertising and for other 
publicity, as well as for recordings (A. 30) to be used in 
solicitation of business (A. 27, 58). His business had 
gotten to a point where he felt he was reaching the top in 
the field when suddenly, in December, all calls ceased and 
his business terminated (A. 28). The orchestra season 
began in October of each year and ended in the spring of 
the year (A. 45, 46, 55), and there was no other reason 


for the cessation of the business except the lack of tele- 
phone calls being properly channeled and the responses 
of Mrs. Horowitz to inquiries (A. 28,47,48,49, 50, 51, 52). 

COUNTERSTATEMENT OF POINTS. 

I—Under all the evidence the Appellee was entitled to a 
judgment against the Appellant 

H—Under all the evidence compensatory damages were 
proper and the amount awarded reasonable; 

IU—The nominal damages referred to in the instructions 
were a part of the compensatory damages and were desig¬ 
nated in the manner indicated by the Court in order to pre¬ 
vent an excessive verdict 

Any objection to the designation of nominal damages war*, 
waived by the conduct of Appellant’s counsel. 

IV—The reckless disregard of the rights of the Appellee 
entitled him to punitive damages, particularly because oi 
the ratification of the employees’ acts in the retention of em¬ 
ployment and the promotion of one of said employees after 
the commission of these acts. 

SUMMARY OF ARGUMENT. 

1 

Appellee proved that he operated an orchestra business 
and that he arranged to transfer his telephone to another 
location, and the Appellant, instead, agreed to hold the 
number until the new telephone directory came out, and 
during this period refer all the calls to the new number. 
Appellant failed to do so and also, after being apprised 
of its failure, arranged a split-reference service which it 
also stopped. These undisputed actions entitled the 
Appellee to a directed verdict 
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n. 

The evidence disclosed that Appellee’s business was 
destroyed by the conduct of the Appellant, and he became 
entitled to damages to compensate him for his loss, and for 
the annoyance and inconvenience of the cessation of referral 
and split-reference service. 


The use of the words “nominal damages” to describe a 
type of compensatory damages was not error and, even if it 
had been error, it was waived by the conduct of Appellant’s 
counsel 


IV. 

High ranking agents of the Appellant, with a reckless 
disregard for rights of Appellee, terminated his referral 
service and the split-reference service, and injured Appel¬ 
lee. These employees were retained in the employ of the 
Appellant and one of them was promoted. The reckless dis¬ 
regard of the rights of the Appellee justified the award of 
punitive damages. 

ARGUMENT. 

L 

Under All the Evidence the Appellee Was Entitled to a 
Judgment Against the Appellant. 

The direction by the Court for the jury to return a ver¬ 
dict for the Appellee was proper in view of the fact that 
when the Appellee requested that his advertised business 
telephone be transferred from one location to another, the 
Appellant suggested, in lieu thereof, that it would install 
a new telephone at the new address and refer all calls from 
the advertised business telephone to the new number until 
the publication of the new telephone directory. 
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In December, and three months prior to the publication 
of the new telephone directory, Appellant knowingly gave 
the advertised business telephone to a third party. Approxi¬ 
mately two months later, after Appellee had received no 
referred calls for a long period, Appellee discovered the 
situation and his counsel then arranged with the Appellant 
for a split-reference service. Shortly after this split- 
reference service was established the Appellant discon¬ 
tinued the same without notice to the Appellee. This spelled 
out a cause of action, and there being no dispute as to these 
facts it was natural and proper for the verdict to be directed 
in favor of the Appellee. 

The direction of the verdict was compelled by the decision 
of this Court in E. Bradley Clay v. Chesapeake <& Potomac 
Co., a corporation, No. 10,315, and reported in 184 F. (2d) 
995. 

n. 

Under All the Evidence Compensatory Damages Were 
Proper and the Amount Awarded Reasonable. 

The trial Court divided the claim for compensatory dam¬ 
ages into two parts, the first part being what he felt could 
be found as an actual loss under the evidence in the case. 
The second part was that portion fully described in Sum¬ 
merville v. Chesapeake & Potomac Telephone Co., 49 App. 
D. C. 3,258 F. 147. 

Taking up the first item, that of actual losses proven, 
the Court, in order to limit the verdict, described it as 
“nominal damages ,, . As the Court said (A. 143): 

“I am going to allow the plaintiff if he sees fit, to argue 
what the nominal damages in this case should be, what 
the minimum should be, what amount he must have 
suffered...” 

The Court also said, in instructing the jury (A. 152): 

“Now, in addition to nominal damages as compensa¬ 
tory damages, that is, for actual damages suffered...” 
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The facts to support the award of the mis-called “nom¬ 
inal damages” established that Appellee had been operat¬ 
ing an orchestra business, that he ran on a fiscal year 
including the last three months of one year and the first 
five months of the following year as one fiscal period. The 
evidence showed that for the fiscal period of 1845-46 his 
orchestras grossed $3,500.00; that the following fiscal 
period he grossed $3,640.00; and for the last three months 
of 1947 he earned $1,340.00; and during the period com¬ 
plained of his earnings for the next five months were 
reduced to $720.00. The evidence also showed that he had 
no business whatever in January of 1948, and that three 
orchestra hirings in February of 1948 were on direct con¬ 
tacts without the telephone; and in March he did nothing. 

In addition to the figures above proven, the testimony 
showed that he had continuously, during this period and 
prior thereto, used every hit of money received for further 
advertising and build-up in the form of publicity and record¬ 
ings. This, he explained, was done for the purpose of build¬ 
ing up to a large gross where he might operate on a grander 
scale or, as he put it, “to get on top”. He thought he had 
almost reached that point when his orchestra world col¬ 
lapsed. 

In addition to the testimony of the Appellee and his wife, 
the Appellee produced four musicians who had played for 
him, who described what had happened to him. The only 
possible basis for this sudden loss of business was the facts 
proving that the Appellant, notwithstanding its agreement 
and arrangement to transfer the calls, gave the telephone 
number to a person who knew that the telephone number 
was “not out” and that the telephone belonged to someone 
else; and the calls which went to her were so handled by her 
as to make a caller so disgusted that he would not seek fur¬ 
ther for Appellee’s telephone number. It is unfortunate 
that this Court cannot see and hear the witness, Mrs. Horo¬ 
witz. Possibly it can be gleaned, from her testimony, her 
mannerisms and habits of speech. It was clear to the jury, 
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we are quite certain, that she would not properly answer 
inqunes nor politely explain to a caller the real si t"*^ 
Although the lady denied on the stand that thia -was so, 
and although she denied that the contents of “Defendant** 
Exhibit #2” (A. 101) truly reflected what she had said to 
Appellee, yet Appellee’s testimony and the testimony of 
his wife and the verdict of the jury amply fhn* 

the letter correctly reported what she had done. The ver¬ 
dict referred to is the jury’s •finding' of punitive damages. 
This was further borne out by the exhibit which was marked 
“P’s. No. 4” (A 24-b), which showed that on January 30, 
1948 the Appellant’s Service Supervisor (A 127) received 
a call from Mrs. Horowitz, the party who had obtained the 
telephone, and also received from her a complaint that she 
was receiving calls for an orchestra leader. It is obvious, 
we submit, the calls must have been numerous or she would 
not have felt compelled to complain, as she knew when she 
got the telephone that it was some other person’s number. 

We submit to the Court that when the jury allowed only 
$500.00 to cover this actual loss, the jury was being very 
careful and was not actuated by any passion or prejudice. 

The jury truly did not award a sufficient sum oh this testi¬ 
mony. 

The other portion of the compensatory damage is fully 
supported by the words of this Court in Summerville v. 
Chesapeake A Potomac Telephone Co. (supra) as follows: 

... While the inconvenience which he suffered was 
for a short period of ti m e, the same principle must 
apply as if it was for a month or more. It does not 
seem reasonable that in these days, when a telephone 
is an indispensable adjunct to every line of business, 
the inevitable inconvenience, annoyance and loss of 
time caused to a subscriber by the wrongful action of 
the company in cutting off his service without notice 
should not be regarded as a proper subject for compen¬ 
satory da m ages. To prove that one lost a certain num- 
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This decision of this Court is amply supported by the au¬ 
thorities quoted and cited in said case. 

m. 

The Nominal Damages Referred to in the Instructions Were 
a Part of the Compensatory Damages and Were Desig¬ 
nated in the Manner Indicated by the Court in Order to 
Prevent an Excessive Verdict 

We have already quoted portions of the charge to 
indicate that the Court was using the term “nominal” in 
a non-technical sense, that the Court was trying to separate 
the award of the jury into two different types of compen¬ 
satory damages. For example, in the record (A. 153) the 
Court said, after the jury had requested certain exhibits: 

“They want the blackboard, and they say here, ‘List 
charges in order: nominal damages, compensatory 
damages, punitive damages; please correct if not in 
order \ Nominal damages are included in compensa¬ 
tory damages. I don’t mow whether you want me to 
say anything more to them on that” 

Counsel for the Appellant then said: 

“They asked if that is the right order.” 

The Court then said: 

“I am satisfied with it as far as I am concerned if you 
are. I will bring them back here if you want me to.” 

The other counsel for the Appellant then said: 

“I don’t think so.” 

In the same conversation the Court also said: 

“I am going to let the blackboard go in and let this 
go in. Send word to them that their list of charges in 
that order are correct. Nominal damages are included 
in the compensatory damages.” 


^ —7— 
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Counsel for Appellant then said: 

“I think they have grasped what yon mean.” 

Counsel for Appellee then said: 

“If they bring in a verdict of both compensatory and 
punitive we can separate them.” 

The Conrt then said: 

“If they bring in too much nominal I can cat it down.” 

The acquiescence of counsel for the Appellant in the 
submission by the Court to the jury of compensatory dam¬ 
ages in two parts, one mis-called “nominal damages”, is 
such as to make an objection at this time improper, as 
whatever rights Appellant may have had were certainly 
waived .—Wool v. Real Estate Exchange, 86 U. S. App. 
D. C. 46, 179 P. (2d) 62. 

IV. 

The Reckless Disregard of the Rights of the Appellee En¬ 
titled Him to Punitive Damages, Particularly Because 
of the Ratification of the Employees* Acts in the Reten¬ 
tion of Employment and the Promotion of One of Said 
Employees After the Commission of These Acts. 

The last question raised is whether or not the Appellant 
could be and should have been subject to the punitive dam¬ 
age assessment. 

That a corporation is subject to punitive damages is 
not in doubt in this jurisdiction.— Wardman-Justice Motors 
v. Petrie, 59 App. D. C. 262,39 P. (2d) 512. 

We readily concede that something more than a mere 
negligent failure to render service must have been shown 
before the Appellant would be liable for punitive damages; 
but we further submit that a reckless disregard of the rights 
of the subscriber is sufficient to justify punitive damages. 
In other words, under the heading of unintentional wrong, 
which may be the basis for punitive damages, a recklessness 
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or, in other words, a reckless disregard of another’s right 
is sufficient to support punitive damages.— Ballard v. 
Spruill , 64 App. D. C. 60,74 P. (2d) 464. 

We do not add citation after citation to these propositions 
because we feel certain that they are so well established 
as not to need elaboration. We concede, however, that 
where a corporation is sued for punitive damages, in this 
jurisdiction there is a necessity for authoritzation or ratifi¬ 
cation of an employee’s acts. If these persons who testified 
for the Appellant and who handled this situation are not 
considered to be of high enough rank or position to act for 
and on behalf of the Appellant and to bind it for the puni¬ 
tive damages, and are considered only to be employees, 
then a ratification would be necessary. 

While many courts permit recovery of punitive damages 
for acts of corporate agents and employees which are of 
a nature sufficient to justify punitive damages, without 
requiring previous authorization or subsequent ratifica¬ 
tion, yet we concede that the law in the District of Columbia 
is to the contrary unless the acts be by an official of the 
corporation high enough in rank to justify the award.— 
Etna Life Insurance Co . v. Brewer, 56 App. D. C. 283, 12 
F. (2d) 81& 

However, it is clear that the question of ratification 
is for the jury, and the corporation’s retention of the 
employees, after it has learned of the wrongful act, is con¬ 
sidered sufficient evidence of such ratification.— Crdker v. 
Chicago and N. W. RR Co., 36 Wise. 657, 17 American 
Reports 504; and Woodward v. Ragland, 5 App. D. C. 220. 

Punitive damages were proper in this case, based on 
the following facts: 

1. The cessation or stoppage of the referral of calls 
from the advertised business telephone of the Appellee, 
together with the proof that the Appellant knowingly gave 
out a telephone number before it was available and ignored 
complaints from the new subscriber relatinng to calls for 
Appellee, and definitely and more particularly the reckless 
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failure to notify Appellee that Appellant was giving his 
telephone to someone else. 

2. The view taken by Appellant that it was not concerned 
with Appellee’s calls and only concerned with the new sub¬ 
scriber’s calls or complaints. 

3. The silence about the whole matter so that Appellee 
did not know of the change in the situation until February 
of 1948, although the cessation began in the early part of 
December, 1947. Appellant was fully aware of the business 
being conducted by Appellee and was reckless in its failure 
to consider Appellee’s position. 

4. And not only that, but after Appellant was forced by 
contact with Appellee’s attorney to do something about 
this matter, Appellant attempted a split-reference service 
which it almost immediately terminated because the new 
subscriber was not satisfied. This termination also was 
without notice to Appellee. 

5. And, upon Appellant’s becoming aware of what had 
happened, it promoted Mr. Maurer, and retained in its 
employ the Service Supervisor who had recklessly ignored 
the rights of Appellee. 

The Appellant argues that punitive damages could not 
be awarded because, they say, what happened was just a 
human error. The difficulty with Appellant’s position, pri¬ 
marily, is that it is taking the word of the participants on 
behalf of the Appellant, and ignoring all the other facts. 
The matter was submitted to the jury by the Court with 
this instruction: 

Punitive damages are damages relating to punish- 

_x _ a 3 _\a_x _I** ■__x • _ jt _ ir _ 
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disregard of the rights of the Appelee, and therefore fomul 
punitive damages. 

The instruction submitted by Appellee on the question 
of punitive damages (A. 20) reads, in part, as follows: 

“ ... In addition to the compensatory damage, if any 
yon find, yon may award plaintiff punitive damages 
in such sums as yon deem proper, if yon find from a 
fair preponderance of all the evidence in the case that 
defendant acted with a reckless disregard of the rights 
of the plaintiff.” 

The voluminous brief submitted by Appellant contains 
nothing in the way of facts on this point except the position 
of the Appellant, which was not established but, in fact, 
rejected by the verdict of the jury. It is a repetition of the 
attempted explanation of the Appellant’s manager and 
such explanation was not accepted by the jury. 

Before closing on the question of punitive damages and 
the responsibility of the Appellant for the same, we be¬ 
lieve that an examination of the defenses filed—and there 
are many—will disclose no issue on the agency, authoriza¬ 
tion or ratification of the acts of the Appellant’s officers 
or agents. 

CONCLUSION. 

It is believed that the various parts of the Appellant’s 
brief have been directly answered excepting those portions 
referring to the “Defendant’s Prayers”. It is believed that 
the establishment of the points in this brief are sufficient 
to negative any error on the part of the trial Court with 
respect to the granting or denying of the prayers. 

Respectfully submitted. 

Mask P. Freedlandeb, 

Mark P. Friedlandeb, 

Rm. 502 Hill Building, 

839 Seventeenth St, N. W., 

Washington 6, D. C., 

Attorney for Appellee. 
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at page 7 of appellee’s brief, lend support to his position 
of having a cause of action apart from proving actual 
damage at trial. The majority opinion in said decision 
went no further than to hold that a contract and breach 
of contract had been shown, entitling Mr. Clay to an op¬ 
portunity to prove damages at trial if he could. In ex¬ 
planation of leaving the questions as to damage open, it 
was pointed out in footnote 2 of the majority opinion that 
the Judge below had disclaimed basing the summary judg¬ 
ment on the damage element. 

The question as to the essentiality of proving damage at 
trial has since been passed upon in the case of Partridge 
v. Presley , (1951), U. S. App. D. C., No. 10,462, 79 Wash. 
Law Rep. 749. The majority opinion in that case con¬ 
cludes that in an action for special damages for breach 
of contract, plaintiff’s failure to introduce evidence of 
damage at the trial entitled defendant to judgment. In 
other words, proof of actual damage at trial was viewed 
as essential to sustain the cause of action claimed for 
breach of contract. 

Moreover, appellee does not dispute the point that 
demonstrable damages are essential to a cause of action in 
tort based on negligence. (See appellant’s main brief, 
page 40.) 

Thus, the instant case, based as it is on negligent breach 
of contract to refer telephone calls, is particularly appro¬ 
priate for application of the Partridge case doctrine of 
denying even nominal damages in the absence of proof of 
actual damage. In this regard, it should be pointed out 
that apart from the claimed annoyance and inconvenience, 
which we submit have been disposed of in our main brief, 
pages 22-26, appellee has claimed only damages predicated 
on asserted loss of future orchestra business in general. 

Fatal to recovery by appellee and justifying judgment 
for appellant, there is no evidence in the record of damage 
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attributable to appellant’s conduct. The failure in the 
proof of damage is brought out in bold relief by a com¬ 
parison of the briefs. 

First, although appellant’s main brief clearly charges at 
pages 6, 7 and 16 the absence of any evidence to show a 
single piece of business that was lost by failure to refer 
calls or even a single unsuccessful attempt to reach ap¬ 
pellee by telephone to engage his orchestra, yet appellee’s 
brief cites no evidence of either. The failure to show a 
single piece of business that was lost by failure to refer 
any call is highly significant in light of the doctrine that 
speculativeness as to the fact of damage bars recovery. 

Second, appellee’s brief leaves unexplained his Federal 
income tax return figures (see appellant’s main brief, 
pages 8 and 17) showing that gross receipts from the or¬ 
chestra business fell off to a greater extent in 1947, the 
year before the telephone difficulties, than they did in 1948, 
the year, if any, which would be affected by such difficul¬ 
ties. Thus, the falling off of gross receipts is explainable 
on grounds for which appellant was not responsible and, 
hence, is not evidence that appellant’s conduct was the 
cause thereof. 

Third, and most significantly of all, appellee in his brief 
makes no contention that there ever were any profits from 
the orchestra business although appellant’s main brief at 
page 20 positively asserts the absence of any evidence of 
profits and the presence of uncontrodicted evidence of 
continuous losses. 

The general testimony of expenditures in advertising 
the orchestra each year, as appellee put it, 44 to get on top” 
is totally speculative and obviously insufficient to show that 
there ever would be profits, let alone that the time had 
come in 1948 to go into the black. The advertising in 
other years had never lifted the business out of the red. 
Incidentally, appellee has cited none and there is no evi- 
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dence of the amounts spent for advertising from year to 
year and, farther, no regular records of advertising ex¬ 
penses or other expenses were kept (See appellant’s brief, 
page 9.) 

Appellee, at page 8 of his brief, lays stress on the evi¬ 
dence of complete absence of business for the months of 
January and March of 1948. The striking failure to make 
any advance engagements for January of ’48 cannot be 
accounted foi by telephone difficulties, because the refer¬ 
ence set-up was in working order from its inception in 
July of ’47 until December 26,1947. (J. A. 89,115-6,118-9). 
There is no probative evidence of any break in the refer¬ 
ence set-up prior to December 26, 1947. Obviously, ap¬ 
pellee’s business was already at a standstill by that date, 
except for the three engagements previously made other¬ 
wise than by telephone to be played in February of ’48. 

Further, the fact of the reference being off during 
January of ’48 is not evidence that telephone difficulties 
caused the absence of engagements during said month 
because with uninterrupted reference of calls during March 
of ’48 there nevertheless was a complete absence of en¬ 
gagements for that month, also. 

Lastly, on the absence of evidence of damage, we wish 
to point out that at pages 2, 3, etc^ of his brief, appellee 
seeks to give an erroneous picture of calls for him by 
citing a self-serving statement he prepared for the signa¬ 
ture of the disinterested witness, Mrs. Horowitz. Signifi¬ 
cantly, she refused to sign it The unsigned statement 
purports to recite events occurring at the Horowitz home 
which were obviously outside the knowledge of appellee. 

Mrs. Horowitz testified that she did not supply the 
information in the statement, and that the contents thereof 
were not true. (J. A. 100-102,104-106). The sole evidence 
cited by appellee in support of the statement, and the 
record contains none other, is the rebuttal testimony of 
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him and his wife that Mrs. Horowitz supplied the infor¬ 
mation to him over the telephone. (J. A. 136-137.) This 
rebuttal testimony is obviously insufficient because it shows 
nothing under oath as to the truth of the matters asserted 
by the words which appellee claims he heard Mrs. Horo¬ 
witz speak over the telephone. 

n 

Appellee’s Contentions of Support by the Evidence for 
the Amounts of Compensatory and Nominal Dam¬ 
ages Awarded Are Not Sustainable. 

Appellee limits his claim of support for the $1,000 of 
compensatory damages to annoyance and inconvenience 
over the interruptions in the reference and split-reference 
arrangements. 

In support of the $500 of nominal damages he relies on 
testimony as to gross receipts from the orchestra business 
without any evidence to indicate that there ever had been 
profits or would have been profits to lose. 

In answer to the ground of support claimed for the 
compensatory damages, we rely on the showing in our 
main brief, pages 22-26, that annoyance and inconvenience 
are not recoverable items of damage in the instant case. 

Turning to the ground of support claimed for the nominal 
damages, the testimony of appellee’s wife on gross receipts 
by orchestra seasons without any proof of the expenses 
applicable thereto is obviously deficient. It is defider t 
in the essential of showing that the business ever mar e 
any profits, thus precluding any inference that there wou d 
have been profits to lose. A fortiori the evidence of gross 
receipts is defident in the further essential of furnishing 
a basis for estimating how much profits there would have 
been to lose. Nor is there any other evidence from which 
any profits or any amount of profits can be inferred. In 
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tMs regard, it is clear that a jury may not render a verdict 
based on speculation and guess work. The failure to fur¬ 
nish any basis for estimating any amount of lost profits, 
even were damage established, obviously limits any re¬ 
covery for injury to plaintiffs orchestra business to nomi¬ 
nal damages in a nominal amount. 

m 

The Incorrect Definition of Nominal Damages in the 
Charge to the Jury Remains Reversible Error, Un¬ 
affected by Appellee’s Unsupportable Contentions 
for Trea ting the Nominal Damages as Compensatory 
Damages. 

A reading of the part of the charge on nominal damages 
quoted at page 44 of our main brief is, without more, suf¬ 
ficient to refute the contention at page 10 of appellee’s 
brief that the misdefined nominal damages qualify as com¬ 
pensatory damages. Appellee’s position is also irrecon¬ 
cilable with the following comment of the Court to counsel 
at the bench (J. A. 137): 

“The Court: Now, as to the plaintiff’s prayers: of 
course, the plaintiff would be entitled to damages for 
inconvenience, discomfort and annoyance, but insofar 
as a verdict on pecuniary loss is concerned, the Court 
can’X see any other recovery except ruminal damage ” 
(Emphasis supplied). 

The making and saving of a proper objection (J. A. 20, 
148,152) to the Court’s erroneous charge on nominal dam¬ 
ages is not disputed by appellee, but he claims at page 11 
of his brief that there was subsequent acquiescence by ap¬ 
pellant for treating the incorrectly defined nominal dam¬ 
ages as compensatory damages. 

When the jury, after beginning deliberations, sent in its 
note (J. A. 153) inquiring if nominal damages, compensa¬ 
tory damages and punitive damages was the right order, 
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the trial Judge offered to bring the jury back and instruct 
them that: “Nominal damages are included in compensa¬ 
tory damages”. This proposal, inferring sanction for an 
erroneous inclusion of misdefined nominal damages in com¬ 
pensatory damages, was rejected by appellant. Also of 
determinative importance, the trial Judge had theretofore 
made it abundantly clear that he would not revise his 
definition of nominal damages, which appellant considered 
to be the root of the evil. 

The following is what the Court instructed the Marshal 
to advise the jury in response to the note: (J. A. 154) 

“Mr. Marshal, they want the back board and that 
goes in, and they want this and that goes in, and tell 
them that their recollection about the list of charges 
is correct.” 

This action of the Court was consistent with the inter¬ 
pretation that the jury’s inquiry as to damages asked if the 
listing correctly stated the order in which the damages 
should be taken up for consideration. 

Not only does the above show that counsel for appel¬ 
lant acted consistently with its objection to the incorrect 
charge of the Court to the jury on nominal damages, but 
also shows the opposite to the claim of acquiescence for 
considering the nominal damages to be compensatory dam¬ 
ages. 

IV 

Contrary to Appellee’s Position the Evidence Does Not 
Support Punitive Damages. 

Appellee, in his brief, pages 4 and 13, places principal 
reliance for support of punitive damages against appellant 
on the actions and subsequent promotions of the latter’s 
agent, Robert E. Maurer. However, these furnish no sup¬ 
port because, on the uncontradicted evidence, Mr. Maurer’s 
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actions did not contribute to causing the telephone diffi¬ 
culties involved in this suit Actions at the GEorgia ex¬ 
change office coupled with the posting error, which made 
GEorgia 6012 available for reassignment, were the sole 
causes shown by the evidence. These occurred outside Mr. 
Maurer’s supervision and jurisdiction. His jurisdiction 
was Unit 4, which was comprised of the NAtional, Lincoln, 
TBinidad and JOhnson exchanges (J. A. 111). There is 
no evidence to support the factual assertions at page 4 of 
appellee’s brief that Mr. Maurer was manager of the unit 
containing the TAylor numbers, or in charge of the 
GEorgia unit where the split reference was taken off. 

Mr. Maurer’s actions, so far as they affected appellee’s 
telephone service, were confined to directing prompt cor¬ 
rection of the two interruptions in reference of calls upon 
receipt of notice from appellee’s counsel that they had 
occurred. Such notice came to Mr. Maurer’s NAtional 
exchange office and the corrections were directed from 
there, because appellee then had a NAtional number (J. A. 
92). 

There is no evidence to support the unfounded assertion 
at page 12 of appellee’s brief “that Appellant knowingly 
gave out a telephone number before it was available”. 
The uncontradicted evidence is that the number was made 
available for assignment by reason of a posting error and 
there is no evidence that the agent, who five months later 
assigned the number to Mrs. Horowitz, had any reason 
to believe otherwise than that the number was available. 

We rely on our main brief to refute other erroneous 
statements in appellee’s treatment of punitive damages. 

In reply to the Supreme Court cases spelling out the 
requisite intent element for punitive damages, as covered 
at pages 30 to 33 of our main brief, appellee argues at 
page 11 of his brief that recklessness, confined to uninten¬ 
tional wrong, is sufficient for punitive damages. But the 
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case of Ballard v. jSpnutt, (1934) 64 App. D. C. 60, 74 F. 
2d 464, relied on by appellee as his sole anthority, held di¬ 
rectly against allowing punitive damages by reversing the 
lower Court’s award thereof, although the conduct in¬ 
volved was intentionally directed against the plaintiff. No 
authority has been cited to this Court which holds in favor 
of appellee’s proposition. 

Moreover, the case at bar is even a dearer one for re¬ 
versing the award of punitive damages than the Ballard 
case, ante, because of the absence of evidence in the in¬ 
stant record that any agent, who contributed to causing 
the telephone difficulties, was aware or consdous of the 
existence of referral arrangements for appellee or any 
prior subscriber to the number GEorgia 6012. 

CONCLUSION 

We submit, in accordance with the conclusion of our 
main brief, that the judgment of the Court below should 
be reversed. 

Respectfully Submitted, 

Kabl Michelet 

Michael J. Keane, Jr. 

James W. Lauderdale 
630 Barr Building 
910 17th Street, N. W. 
Washington 6, D. C. 
Executive 0124 
Attorneys for Appellant . 


Dated: November 2,1951. 





